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AeoonipHof 1 
A<»otttit2-4; 

— Adjiutniifipt o^ Me Esidi^^liM ^90. 
Bt Motpmi^ eee'()ukis Pro* 
btndtm, 

jC^e^ta in Onna ^irobiindi 
l%08d 9. ' 

Aeoonnt JBouks S,6 j eee Panfeer’s 
Qoolu ^ ; Evidence 306 ; Pactorr 
”* ' .470 ; Oam |:Spbiiaiili 531, ' 
Adv^narT 7. 

Aoo^^nt Stiles 9. ‘ . 

Aderetion eea Onus P^Imui^ 791. 
Acc;imf See Ouns Pnc>^tIdi 673 
Acknowledgment 01 Con^l^es^ti* 

IQOHOJ^ 1 Qe 

01 1 t ses Ontfs Pro- 

Wndi 623. 

pjE Old Kent ,s«e 
885 

Acjqpiieaoppee U,16. 

Ac^f^aon, Self # Odne PhsdwadiJ 
689,690,697. * : \ 

Act lY of 1819 see Frooee^iili 
961. 

Ioei4l6».3l*eflOnA, 
bamdi 747. . 

iltof t85l8.\^S 
160 , ' - 
II 





YIH of )859 se» Cl|i^#8 

§T oM 

S, lf9 See <k^ 


S. 189 eee 

959,966,963,907 , ^ 

S. ^'eee 0^ Pi^Ui m 
S. 216 sM 
745,81 A 

s. 355 see ^vid'enoe 111838, 



X of 1859 see Esadm^ , 

8. 4 see Ele^^ee. Tl^j, iamam- 
sil-befcee Pip5»"5i6. T* 
8, l i eee OnnSrProb^i^jf. 

8. lOsee Oene ^robetidi.Ol'ir, 
8. )7sw0ntt8 Pre^^il^ ^ 
8..88 see Eridenoe 884, , ^ 

8. ^ eee Adufsi^ 84. ; ‘ l! 
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Aot I of 1873 S. S') «M CoiifeMioa 
103, lot, I08-109. 

— — S.S. 30 & 114 «M AooompUoe 1. 

fi, 82. 10. 

— 8. 33.^ ; m Depoaifcioa 214, 
317,224,225. 

8. 31. 21. 

8. 78 $eo Signature 994. 

8. 74 «M Letter 585. 

8.8. 76 h 77. 22. 

— 8. Slide Confesaton HO. 

'—.8. OOiddDooiunent 205, 

>— 8. 91 23 : Md Falae Erideoce 
4S2. 

8. 92. 24. 

8. 100 did Onna Probandi 621. 
8. UOdddEvidenoe 578. 

8. 118. 25. 

& 168 III. C. 30. 
a 159 ddd Aot l of 1872 8. 91. 
23. 

— - 8. 107. 27 ;ddd Copy 1 29. 

X of 1872 a. 249 $ot OonleaatoQ 

no, 

•—^'839 idd.Falae Eridenoe 482. 
AdinarBoient ioe Dopoaitioa 235; 
Witneaa 1000. 

Adjaatmeut Of Aoaottot add Erideaoe 
390. 

Adreraaty’a Booka m Aooount-Booka 
7, 

Admiaainn 28 35, Md Aot I of 
1872 a 88. 30 ; Conaent 1 (3; Copy 
148; Depoaition 317, 218; 
Dooument 239 ; Error of law 291 ; 
Bdtoppbl 392; Evidenoe 302; Onoa 
Poobandi 010, 030, 048, 690, 092, 
090, 700; Paymeut 644; Proceed* 
iil« 9^3 ; Statement 1001, lOlC, 
1018: Teiwnoy 1039. 

Before 

By ' Another 74. 

By Dengbter cl ll<wUnigor< 37. 
Bj 'Bbfendant 3^47. 

llalMidai^^ ^Anoeator 48, 

Bly iMendaiijtV nealaf 
By Pfarttt&artd K a t i a a e r 30 
pf IbBseator* 76. 


Admiaaton By Former Owner of Pro* 
pertr 79. 

— *** By Intervenor 31,52. 

By JudgiDent<debtor 38. 

By Oconj^t 54. 

By One iWendant against Ano* 
tlier dM Onna Probandi 701. 

By Party in former Sait 55, 50. 

By Party in other Caaea 57*02. 

By Plaintiff 63,64 

*'~*** By Pleader ou behalf of Client 
05*09. 

By Zemindar 70. 

— How long and how W binding 
71. 

Made in a Oepoaition 72. ■ 

Made with frandnlent pnnoae 
73. 

Forged Docnment 77. 

Adoption iM Admiaaiou 80; Eridence 
302, 35i, 439 : Onna Probandi 592; 
Presumption 890. 

Agent’s Act idd Endorsement 279. 

Agent’s Eridenoe ms Eridence 350. 

Agreement, ’Written Mt. Eridence 
811,342. 

Alienation sm Onna Probandi 003. 

Alienee tec Onus Probandi 576. 

AUegationr, Materud tee Admiasion 
41. 

Alteration «dd Admission 77,78; Deed 
205, 206. 

Ambiguity, Patent sMEridenoe 420. 

Ameen tee Local Inreatigation 542, 
344 543. 

’a Funotinn tee Function 494. 

’a Map 533; tee Beport 831, 
932. 

'« Report eee Onna Probandi 
608 : Beport 942*961. 

Amendment Of Ohniwe sm Confeaaion 
IOC. 

Am*mooktear sm Onna Piiobaiidi 823. 

Anoeatrid Property «m ClieUann ff3 ; 
Onia ProbaiMti 593;662;7S8 ; Pos- 
•esaioB 853. 

Anoeatpr*a Statepaent 996. 

Anoieni Doonment eee Doonaent 
Old. 
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Appfd 9t1 ; Be* 

ceipt 912*9U ; Supplementing e 

s \ V ^ r\ 

Appt^llnte Court iDuty of em Bvidance 

Applioutit'e Evidence lee Evidence 
357* 

Apprehension tm Wihiete 1063. 

Area under ooltivation mc Ueasnre- 
meiitiod. 

Arrangement sse Onus Probandi 695. 

Arrest, ihrivilege from ms WiinesI 

Attachment see Onns Probandi 812 ; 
Witness 1064. 

Of Recusant Witness's Pro- 
per^ MS Witness 1 095. 

Of Share $e$ Onus Probandi 
607- 

Attendance Of Parties sss Document 
264. 

Attestation ms Chittahs 96 ; Dak- 
hilas 173 ; Document 25t. 

Aactiou-purchsser sss Onus Probandi 
579 ; Receipt 9^0. 

Avoidance $ee Statement 1010« 

Award, Revenne 982. 

Survey 1022,1028. 

B. 

Banker sss Onus Probandi 581. 

's Books 82,83. 

Benamee sm Onus Probandi 837 ; Be* 
fusal 935. 

Purchase sssOous Probandi 8l6, 
821. 

Sale SM Onns Probandi 637. 

Pnrcbaae in Child's name see 
Presnmption 884. 

Bona fides ass Ones Probandi 686«^ 
822 ; Witness 1066. 

Puiebaser lor value sm Onus 
Probandi 688. 

Bimd ess Onus Prebstidt634« 

Ph>bandi 

Theft of— <Miltose MS Onus 
PlMNttidfm 

Uare^pstered 84# 

Bool»ebteiiMd ttm Tebiiet 


Com 152. 

BooksOt AocoutitsM Onus Pircfiaiidi 
681. 

Boundaries ms Evidence 870. 

— — IdentiScatiim of ass Onue Pro* 
bsndi 759. 

Bonndmy Dispute sm Ohittuh 92,99 ; 
Map to6. 

Brother, Step and Uterine mc Copy 

Biindobust Papers 
Butwarra ms Chittas 98 ; Jnmme 
Bundee Phpera 628 ; Onui Pro* 
bandi 762. 

Papers 86. 

Pipers Private 87. 

Proceeding ms Onus Probandi 

739; Report 955. 

« 

a 

Canoongee Papers 88, 89. 

Cause JEUasonable and Probable 
Cause of Actiott me Judgment 
Onns Probandi 779. 

— Oasee eee Depoxithm 218. 
CeriiOoate «ss Gonfesaion 110. 

Of Mabajans sssEvMbnce 865. 
Of Regiatration 91. 

Cession Of Territory ass Act t of 
1872 8. 118.25. 

Charge ass Palae Bvidenee 482. 

Amendment of aas Oonfeeaion 

100 . 

CheUtiw, Colleelevnie 92 1 asa Poiien* 
sion W6. 

ChHtaa 08-97; are Map 886, 5i7« 
Buiwara 98. 

Oovernmeel 99, K0i» 
Unatteated aMCbitlaha 94v 
Chowkeedar aaa Receipt 918* 
Circumatantud BvidiMe aia Bvi* 
defies 822. 

Claim To .bara In «» ad^ 1M. 
daimant M. ObM rrolwirii 189401. 
Clieiit am AdaMoB- 
Cogent Sndenee am 
Coneeder aa> Ott«e BrolwNidf iOl. 
^a-Xietter'aMr Imllap4 

C(d]«ebBrite 9iMk» m 
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m Ovm Probati^iBIS* 

OoHUHiTe IWnsfer of Property 
Onus Probandi 07i* 

jumi B^KMistioi^ 223; 
iOC^; Heport 
_ ; Witness noi 
fvkienee taken oil »&t Bvidence 

!7na«r S. 1^1 C. C. ip. «40 Ac- 

cornit 4. 

CS<mP^omii 0 ss^ Jadgmpnt fil8;Otias 
.l^^robmidi 4&1 a ; l^nyment 

843. 

Confession see Statement 1010. 

Of Co-parceners Aocomplioe 

OrPnsone«jb2-,109. 

Of Witness 110. 

Consent 1*1, W^ fsee Findings 485. 

Of PsHiesses Syideuee 337. 


Copy Of Crants or Deeds^ mm £ri* 

or Hustabood 139. 

Of I iicome-Tax-Eetnm 1 40. 

Of Kusee^s Register 141. 
OfPottali 142*144. 

Of Pnblic Document 145. 

Of Quinqtietmiiil Register 140. 
Of Hecor-keeper^s lieport 147. 
Of Schedule Map 148* 

Of Solehnamah 140. 

Of Survey Papers l3l. 

— Of Translation of Magistrate's 
supposed English order 151. 

— Of Wajib-ul-urs 152. 

Of Will 142. 

Corroboration 154; m*e Accomplice 
1 ; Aceount*books 7 ; Confessiou 
102 ; Endowment 280 ; Jaxnnia* 


buudee Papers 522; Jiimma-waBil* 
bakee Papers 620,529 ; Repoi*t 
943. 

Ormideratioiii Adeqna^ of sen Mata Court of First Instance see Evidence 


ConsklefatioP^money see Onns Pro- Court of Wards see Records 96S* 
bandi 786 ; Payment 848 ; Pre- Courtis Duty see Examination 471. 

880 ; Recital 928. Credibility Of WiUiesses 1068-1076. 

t, Written W Evidenoe 394, Credit In Aoooaut see Onus Pro- 
40I»4I2^420»431. bandi 684. 

Written andTerW 1 14. Creditor fee Onus Probandi C8*. 

ContritoUoB ^ee Oiuu Probutdi G3if Ctahniog against Benaimie bol- 
7^ der ere Presuuiptiou 8H4, 

ConvietionuMPemoTal 941, n«i Coart .cs Pin^ag 488; 

Bj High Court UM CtmfeBsiOB Proceedings 897,898. 

10*. Grimiuui O&noe iwe Testimony 1040. 

ii*91. Criminal Verdict 1052. 


104 

Con{»Mio4o{«i« .AoeoaipIuM 1. 1872 . S.io* 26 ; Endeaoe 


990. 


M BeUlemeat Prooeedtogs 


Of Cony 118-124; MS Evidence Custody ms Doeonent 252,254,255, 
M9.448.4l4. , 259,264 

;$lf.Oea4«tPartiS«»t25. . Custom eee Srtdence 409; 

Of B«ttd of Burthuee m tim 839 ; Onne IVobmidt 49*. 

Can^tkm 1274180. ; Geuend 162. 

39* wfm boeel liMi. 

Iind^4lew*ei UrBeetfi *4*. ' OfMalmians sMBeakeir’eBeokB 

Of . 82. 

OtAf^ia Mlgrtent Pleik^fMe Ottos ZVobeniiSl*. 



Custoniy Village $ee Waiib^ul-uns 
1054 ^ 

Dl 

Dakhillaa 164*1 75« 

— — Aitfestatiori of 173. 

— Unatteatod 174|I75. 

Damages gee Dooumeut 253 ; Onus 
ProbamH 746. 

~~ For False Charge see Onus Pro- 
band! 575. 

Deatk-bed-gift 176. 

Debt, Acknowledgment of see Onus 
Probandi 622. 

Debtor see Onus Probandi 607. 

Deceased Person see Declaration 187, 
188, 

Decision Between other Parties 1 77. 

^x-parte 178. 

In Former Suit 179. 

Inter Partes 180, 

Of Court 18 1, 

Of Court upon Evidence, not 
upon arrangement of Parties 182. 

Of Panchayat 183. 

On Facts 184. 

Without J uiisdiotion 185, 

Declaration In Pleadings 186. 

Of Deceased* Person 187,188. 

Of Fraudulent Mortgage C98. 

Written 189. 

Declaratory Decree sec Onus Pro- 
bandi 695, 

Declaratory Suit see Onus Probandi 
698,694, -697. 

Decree 190-194 ; see Admission 46 ; 
Copy 116; Payment 845. 

Barred by Limitation see Eti- 
dence 315. 

Declaratory see Judgment 505, 
513 ; Onus Probandi 629,695,809 ; 
Becital 926. 

Ex-parte 195,196. 

Forkubulaet 197-199. 

For Rent 200-202. 

Non-filing of— in First Court 

Decree w3. 

Time expired see Decree 192, 

Translation of see Copy 138. 

Using^to explain ineossis* 


tenoy 203. 

Deed 204 ; see Onus Probandi 809 ; 
Ptirda Woman 904,907. 

Alteration in 205. 

AutO'Klated see Onus Probandi 
788. 

Conveying awajr Property to 
other than legal Heir see Onus rit>- 
band! 667 

Destroyed by Party 200. 

Destroyed in Mutiny 207,208. 

Execution of see Evidence 480. 
— Mala fide see Onus Probandi 
803. 

Of Partition see Copy 125. 

Of Permission to adopt 209 

Of Purchase see Copy 1 26. 

Of Sale 210,211 ; see Acknow* 
lodgment 13 ; Evidonco 460; Onus 
Probandi 825. 

Setting aside see Onus Pro* 
bandi 688. 

Denial in Pleading no substitute for 
legal Testimony see Copy 1 34. 

Defendant see Examination 467 ; Onits 
Probandi 608-608 ; Itefusal 935. 

Declining to give Evidence see 
Witness 1072. 

'b Evidonco see Bvidenoe 358^ 
359. 

^8 Statement 999. 

Demarcation see Copy 148. 

Deposit see Evidence 403 ; Onus Pro- 
bandi 606. 

Deposition 214; see Copy 127-180^ 
131. 

Ex-parte 215. 

In Former Suit216,217. 

Of Cazee 218. 

Of Serving Peon 219. 

Of Witness 220-225, 

Fr6vk)as217« 

Recorded see Depo8itiona224. 

Taken by Ameeu 226;see Reporl 
944. 

Deputy Collectors Report 964, 

De^nt from Fi^er to Son see Ontm 

Disability Of Heir see Onus Probandi 
593. 
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.230. 

UhcMtioBi^ Coart aMWUoan 1091. 

M* Obw lVolMiidi748, 

fiii. 

y arc M e w Ooin Pcoliaodi 
771. 

DiMMitOk BoaacUn mb Chlttahs 93, 

M. 

XKfisum Me Onna Probandi 391. 

DoooioMrt 331.270 ; eee Copy 117, 
183.137 ; Bndenco 438. 

Added to Eeidenoe, bat still 
pwtislly genvioe 338, 

Admission of 239. 

Admission or rejeetioB of 240. 

Aneieateee Onus Probaadi 780. 

False 241. 

Filed in Another Case 242. 

Filed in Criminal Case 243. 

Forged 244*247,490. 

Noton Beoord 248 ; see Potta 

838. 

Old 249-287. 

Prodaetion of~>efter Time 268. 
... Prodiidsoa of—of Heoent Date 
309. 

Proof of 370,271. 

Pnblio MS Aot I of 1673 SS. 
70 A 77. 23; Cow 146. 

Kegister^ 2/3. 

Bent for Iw Gonrt 272. 

To bo filed with Plaint Eri* 


EjeetoiestSinniBiu 7 see Onus Probandi 
680. 

Embankment tee Onus Probandi 796. 

Encroachment by Tenauta eoe Pre. 
enroption 869. 

Endorsement 377. 

Endowment 260 $ eee Evidenoe S30 ; 
OnoB Probandi 685. 

Proof of 281. 

Religions eee Eridenoe 447 } 
Onus Probandi 670. 

English Law eeeDocnmeBt261 ; Pre. 
sumption 869. 

Enhancement tee Decision 178 ; Onns 
Probandi 613,614,619,717,719,722, 
724,726,727 ; l‘resnmplion 878, 
886-889. 

Ground of tee Onne Probandi 
728. 

Of Kent tee Onns Probandi 729, 
730 ; Report 968. 

Enjoyment eee Evidence 368 ; Onua 
Probandi 760. 

Long Uninterrnpted eee Onns 
Probandi 002. 

Entries In Jnmmabondee Records 
282. 

In Nasir’s Book 283. 

Brasore eee Admission 77. 

Error tee Evidence 397,398. 

In Law 284-291 ; eee Plaint 


deaee 824. 

Unregietered 274. 

Unstraped 276^178. 
Doonuentary Evidence ms Copy 
148; ^oenoe 

Donbtfol Adnieetbilirteee Bvidenoe 
861. 

Dower eee Evidenoe 873,467. 

Dn^ of Ooort eee Sxanuaaticm 471. 
IMng Dsderation eee Dwtoation 

m,i6a. 

» 

B ss em e n t eee Onni Iholwiidi 684, 
794. 

B k ct ment «ae . EvideneeSTO; Onns 
Pmbaaidi 686,643,67S.7«9|781,741, 
7^. 

JOU^MeOaos Probu4i$l5. 


Estate-tail eee Judgment 614. 
Estoppel 292 ; eee Acqnieeoraoe 14; 
Aamisaion 33,58,59,63,78 ; Jndg- 
ment 617 ; Onns Probandi 668; 
Report 957. 

Equity eee Evidence 394. 

Evidence 298-464 ; tee Bond 84 ; 
Endowment 280; Signature 993, 
99A 

Additional 310-818. 
Admiaeilnlity oS 814*318. 

As Qiqiosed to Suspicion 319. 
Before Appellate Coart 320, 
S2L 

Ciroaraitential 
Cogent 828. 

Co&ktond 824, 

C(»&i(itHig326. 



Bvideiloe IKingnd m ftwar SvidaiNMTikeBlif Oivit Anntki48t. 
I««38*. * Taken on ComwiiitiBa 4^ 

OoettaaaBtnqr 896-S39. TMiiittr«l468. 

Bx-Mito 340. Teadsrad bv Btrto lAow CtM 

BxtrfaMM84l>84S. ban been okuM M4. « 

ForKent 848. Weight m$ iiimimkn 48 ; 

Freib'‘*tidraa bv AfipeHete Copy 148. 

Oowrt we Bfidenee 818. t — Wrwwtnl AAmiMhwofeee Bn» 

Fnrtiwraw BmauMtioa 487. denoeSla 


Hewaey 844*847. 

Howto be recorded 848. 
Improper reoeption 849. 
laadinuwible KO. 

In Another Sait 381. 

In Case of Adoption 382. 
In Bxeontion 383. 

Land «es AdmisnoB 68. 
Natire 864. 


Bzamination B* CoondmiMi 468. 

— (kHnnuMioa for-««f Witaemee 
466. 

Of Defendant 467. 

Of Partiea 468,469. 

Of Witnesaea 470— 478 ; aw Be> 

? ort 949 i Witneeeoe 10^1(188, 
092. 

Of Witnen as Partiee 476. 


New 884,866. 

Of Agent 886. 

Of Applicant 857. 

Of Defendant 868,889. 

Of Defendant on 
860. 

Of Donbtfnl AdmiaaibOily 861. 
Of Family Coatom 863. 

Of Husband or Wife 368, 

Of Loss 864,868. 

Of Members of Family 866. 

Of Opposite Party's Witness 
367. 


Exchange aw Ontrn 
Bxeontbnaw Bridenoe888. 

— Sale Of Share of Joint Pn>« 
perty aw Onna Probaodi 880. 
Encntor aw Admission 76 ; Onna 
Probandi 700. 

Ex>parte Deoimon aw Deeiskm 178. 
Decree aw Deoee 198,196. 
Deposition aw Deposition 216. 
Br^noe aw Bridcmoe 840. 
Judgment aw Judgment 606. 
Bxpenaes aw Witness I0l9,1090. 
Extrinsic Bridenoe aw BridMwa 


Of Tide 868-870. 841,342. 

On Oath Indore Inoome Tax 
Officer 871. 


Oral 872-414. Fabrication aw Doonmeid 844. 

Parol 418-48]) swAcknowledg- Foot aw Probibilities 894. 
mentll. Decision imawDedsion 184, 

Properly Admitted withheld landing of aw Finding 489. 
from the Jury SM Act 1 ci 1872 Notieeofb^ 

S. 168.26. Of Possession 477. 

Beoeived by Conseat488. Factor Botdai478,472. 

Beoordedin Bx-parte Oase not Fsbe Osse aw Witaieao 107A 
admiatible fa newTrmi 488. False (%arge sat OatwPnebsaffi 
— Beieotioa of 484. False Docimiwitaw Doenment 241. 

Befewiit 4SS. False Bndnnoe 48 0 488. 

Bektire Talae ofOral aadDoon- PresnttptioBof ass Tnslrimieiil 

mentary aw ErideBoe 887. 600. 

Secondary .436-469; aw Lssm FamilyCnstom sw Btridenee 8ffit , 

; Ldbnndee 646. Family Ne eaip fty CW Qnwa jftrckmdi. 

Bospidona sw Bridmioe 460i. . 776. 


JPia% Umm 488. Ooart m Judgment 516. 

FindiM 46^487. Coanetion by «m CWea^oa 

OT Criminal Oottrt 488. 105. 

Fkot 469. Bales $ee Paper-book 841. 

sw Witnsis 1964. Hinda Law of Inaeritoime see Copy 

liymnit of $m P o s e ei s ien 866. 126. 

Fidieiy SM Preanmption 881 . HoMere^of Property see Cans Pro- 

FM4 e losBr e , Mertg4gg after see Cans ^adi 669,670. 

Ptebandi 688. Husband see Eridenoe 868. 

Foi|^ Doe ament see Admission 77. — - 's Kindred see Consent 1 1 1. 

Prodaetion of— by Party 496. Hnstabood Piled under Beg. VIII of 

Fmigery 491,492 ; see Deed 204 ; 1800 on Eridenoe agaiast third 

Doeament 844 j Cans Piobandi Parlies fee Copy 189. 

604. T 

Fnrad 498 | see Eridenoe 322, 480 ; ,. .qq 

Oana Probaadi 635,780. 818 j Peti- “entifiatwn «8. 

Boundaries see Onus Pro- 

Allegation of see Onu Pro- , « i> u. i: m\ 

Uadi Wl 1,819. Impngners sm Onns PJobaudi 671. 

Plea of ses Onus Probaadi 688. Income Tax Pepera 499. 

Funottoit of Ajaeon 494s —— Re^m tte Copy 140s 

Inferior Court nte Judgment 517« 

loheritanoe nee Claim 101 1 Copy 

Oaaotte, Qoreroment 494. . .^25 5 Onns Probandi 709. 

GeaniaeBeea see Document 263,266. Injnstiw, Gross see ^yment 8 14. 

Obatwal see Issamanvisee Papers ®‘ tee Deelata- 

- tion lot). 

Gk)feninteBt>boeks ses Begpstiy 938. Instalment-bond see Onns IVobandi 

Goveraiaeat Offiee ete BecorU 983. , 

Grandaiotiier see Onus Probaadi 824. Inwrnnee, Pola^y of see Bndeace 364, 

Gaaiwatse CM Eridenoe 41 6. _ ^ 

Oaaidian see Copy 128. Instrnment Ap^tly. altered and 

Of Hiaor, Sale of ees Onus _ SasjMoioas MO. 

Pmbandi 773 Interest eee Endenoe 418 } Ones 

SdUby smCnUB Probaadi 627. - 649. 

^ Interrenor eee Onns Probaadi 673- 

676. 

Haadwritiaff 496.497. larestigation, Loeal 542-545 j see 

Hearmiy Srfdeaoe ses Eridenoe 344. Beport 948,964-967. 

Heir see Onus Frnbaadi 861,771. 7^ Of Acoonnt^ Aco^t^ 

DisabiUtJtiiesiOnaa Frobeiidi 

H flj ' ' * bssoM see Examination 468,469; 

*' Posenw^tT B ait by r# 'Qmtr Finding 484 ; Onns Probandi 628. 
FniUadills. 


Heir-at-Law ses Garni FroUa^ 669. 
HMMh^sssOaaa PfoUadi 688. 
Haradilaiy Ocoapaaey sss Dskhil aa 

17f.'* » ■ 

aeuiUii iw Onu FriIi^ 

UAj... j.. " 


lesamnarisee I^qpers 601,602. 

— Betnms eee Poasesa to a 854. 

J. 

Jmnt Family eee Oaas Probaadi 589- 
691,694,597,846,649,668,774,838. 
^SeputtUoB fi{ see FUsamptba 
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JeinI Oum 

19 f 

Joie. RnjlMmo tee Onot IVoli4iidi 
Uh 

JodMyOtvtw Ewittne^ 809. 

— • *u S KUitnm l l90S|t004 * 
J«dgiiieiil Agninst otim IWtieilmv* 
iiig«iaiflir Inlaimt &04. 
Conenrreiii 808, 

Bttjriitli sm Com 188. 

Ex-parie 506. 

In AiiaUierCiiie 507|508. 

Iti Former Soit 809-8i4. 

In Besnmptioii Suit 515« 

Of Higti Court 516. 

Of inmior Court 5I7« 


* IV^olt lWF* ^ 

^ Klmsimh Bafiera aet IJeitiiBmp 1943. 
Of IfcfnkkMil M# Owf»i*i6> 


LaMifiw tee KTidemiB 408 ; Ohm 
P rohMdi 878^, 6«8^ 
718-790,732. 

Uund D^mIh tee LomI lawiiAinliM 
843. 

— NiigdM tee SO ttiwao rt P«Mh| 
088. 

Landlord tee Ohm Probnodi 877* 
680. 

Le«M m. Eitm of Law 389i 

Mofca rn iM tee Oom fkobaadi 


Of Lower Conrt tee Preeanp- 644,682. 

4joa 868. Unregistered 834 

On Compromiae 61 8. Legri Neeawnlt^ tee Glii 

ReasoM foraae Dedsion 184. LMitima*^ m OaM I 
Betiaace by Plaintiff on— eab- rreaumption 867, 


ReasoM foraae Dedsion 184. LMitima*^ m OaM rroliaaBi-708 ; 
Beliaace by Plaintiff on— eab- rreaumption 867, - - 

aeqnentlj Bereraed 8 19. Leaaee tee Ohm Probaadi 639,687. - 

Beaeraal of <ee Deeree 2C3. Letter Between Diatriet AMbonttM 

Judginent-oreditmr tee Oom Pro- 
bi^i 676. Containing Adaiiaiikni 

Jodgmeat-debtor tee OaM Frobandi Culleolor 887. 

Regiatered 838. 

Jnlker tee OaM Frobandi 786,799 : LiabilAy of Paitobawr let OSM Fro* 
Plaint 88 1 j Surrey Map 108. bandi 608. 

Jummabondee 820. LmitatiOa tee ByideMe899 j' OtiOa 

■ ■ I I II Papers 821-^4. * Probaadi 879,641 608,67O,7O2»7^, 

—— Reoordssae Entries 282. 

Jamiaa Wanl-bakM Fapera825-83l ; 884, 

^ CcM 148 j Eridsaoe 871; LiUgation 839. 

Potta861. Loaoitna FMore 540.841. 

JnnadiotiM sae Deoiaioa 185 ; OnM Local Custom tet (Jmtom 
Probaadi 706; Load laMitigatioB 849-848 ace Re< 

Beleeam 939. port 948, 964-967J 

Jniy sat Aoeonpliee I, Loas eae B^deaw 864, 

Loet XniUraaMat saa Eridenoe 444. 

iri_t , BeooidCaaap|d4BM45l. ■ 

Ei^Jeafc 582,583; tee Deeree 197* Lotbnadee 546. 

»*a DepoeiiSon 180. » I<«a4<>y 8*7. 


Khaa Mebm tee ChittM 97 ; OnM 
Pfobaiidi 783. 

— - Fo a ae a a i on sac Omw rNAaadi 
7431 

KistbaadM aaa EdbreawMit 377: 


ICagistidte XoMal. Lneel^gatioa 
Beeoed tee fabe Eridabce 



HufwimeAui hum m lOdns 


WMoir«M Qnm 1*rolMiiii1i 0^7. 
MMntetMtiee 4M0 Oim» Probswit MS. 

OlHH It^idt «00. 
Hamlnm 6M; «m Kotfbi^ of Acts 

’Mi# Aobobto Cawe sis Oaos 

’ Ooio 'Plrl>> 

Ml 799. 

MtitMt- tee ChittM 95 ; ftofioii 

And CtiifUh 366, 

JSniem lor om y oi> ^ 6 se not 
•daisaible in snit for Mntiiarbnr* 
poM 337, ' ' • 

eet Bopot^ 


Hemorsndnm on M36. 
mHUr MS'Snrvnif Mitp 1999. 
'AdktMMt’sM Toothnony 1049. 
It«sier*8 Knowledge and Otamur* 
retfoa sw Pi<ostiitnpttbii'979. - 

' ^Pf l98}>Beport 

^vemuient 
Papen S59 

of iwo BtUoAm 666. 

MeniikiHida of'litidloaeo Ms De{^* 

Memofratdnm of Collector on 8e|tle- 
neat Record SdS. r ; . 

IfemoiT, spii .f 'I of 


)fennPrcdttfse44 
denoeill; «a| 
Minor eMOnnn 



ilir 
«««!?. 


4 '-t : ’ ijol 




> ■ ; ?t . j I 


9 - >*»>■ a 


WmSiwoHaa ete Bridim^ . ... 
MsAanHne L e a ec «w Oku PlMiMMi 


PcMterof AttoiMj; 

Mortgage After Fotocloeoie «« Onns 
i 98S. 1 ' 

Bond we Bond 84. 

Deed Me Be^ncc' -445. /i . 
BesOmetiOB'of—bgr ' Mortgagee 
Esidenoe 446. 

Usnfmctnanr aseOBneProbandi 

771, AM). 

Mortgagee see Obm Piobnadi-644, 
681, 082. 

—— . '^s Acconnt sm Oms P T ob andi 
682. 

Monrosee Tenure tee Presnnptien 
872. ^ 

— — Title Me Presanmticiii 873. 
MooMsdar’s Report 966. 

Matiny em Copy 152: Deed 297,808; 
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On Debtor 607. 

Ob Defexxlant 606^ 7. 

On Hindu Widow 668. 
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Of Magistrate's supposed Eng- 
lish Order eee Copy 161. 

Tiarerso see Admission 41 ; Onus 
Probandi 690, 

Tree, Property in tee Owneeshtp 
839. 

Trial, New see Co|^ 129, 

Trust see Ouus Probandi 670. 

tx. 

Unregistered Bond see Bond 84. 

— — Document see Document 274. 

Unstamped signed Account see Ac- 
count 9. 

Unstamped Document see Document 
275, 276. 

Usage see Eridenoe 366. 

Ushr see Onus Probandi 796, 

Usufruct see Onus Probandi 760. 


Vakeel Exclusion of^from witness- 
box 1050. 

Variation 1051. ' 

Of Clsim see Admission 29. 



VendM'jBflsitterefl m Omer 
Onm Pirdbandt 6S7. 

Vorbsl A»Miiieat(Qoate 8 i{KWUM 09 ft 

411, 41S. 

— ~ CoBtnot «M Coatraot 114. 

Verdiei mb Doeameiit 237. 

- (Viminl 1032. 

Vioiiuige-BBB Ooui Prcduadt 789,780. 

W. 

Waiver 1058. 

Wajib-nl-an 1054; •«# Coj^ 132. 

Warrant mb Wtiom 1062. 

Waate Lead mb l^eramptioii 877. 

Widow BMX)wiierahip 840. 

Hinda BM Bridenoe 430 ; Oaos 
Probaodi 396, 668. 

Mahomedaa bm Odds Probaodi 
667. 

Wife BM Evidence 363. 

Will BM Coot 138 ; 211; Eri> 

deaoe 302. 

Wibieae 1033.1108; BM Aoooimt.4; 
Detxwitiona 220; Dooninent 231, 
264; Evideace 813; Examination 
470>473 ; Identification 498 ; Peti* 
twaSSO; Beport 960. 

Abacondinff 1 058. 

Absent bm Depositions 224,223 

Adverse TestimoOT of 1059. 

Application for Sammons to 
1060. 


Witnese OmKamdidMii on oella* 
tend qnestion 1067. 

Cied^Mlite of, 10i{8!>10|3. 
Dieereditmg— bn gnend 
Groans 1073. 


Da^ of Judge as to 101W. 

Enimitv between ooePulnr and 
hia Opponent’s 1078> 

Evideaee of one 1079- 1081. 

Exapiination t082*1088,1098{ 
BM ik»port 949. 

Expenses of 1069 , 1090. 

Farther 1091. 

In othnr Cases 1074.n 

Of Opposite Party bm Evklenoo 
367. 

Present at the Servioe of Sam- 
mons 1098. 

Proclamation against absent 
1094. 

Beonsant 1093. 


Be-examination of 1096, 1 097. 
Bafnsalto examine 1098.1101. 
Beaiding beyond the British 
Territories 1102. 

Secondary 1103. 

Sabsoribing 1 IM. 

Sopt for- Damages Aftiort 1103. 
Testimony of suMortbing bm 
Doenment ^8. 

To a Deed 1106. 1107. 


As Parties bm Examination 478 To Doenment 1 106. 

AtfawMlaiKiff of 1061. Written Contfsot 11 A; bm Evi&nee 

Attesting 1063. 394, 401,-412, 420, 43.i»i 

Claim of**-to privilege from Ar- 1 l^titten Statement 1011; sm Sole- 

rest 1066. I vanoy 939. 



lANATION Ot TB® CONTRACTIONS USED. 


A. J. 

App. 

Art. 

B. H. B. 

B. L. B. 

0. C. P. 

01. 

C. J. 

Cl. 

•P. B. 

J. 


for Appellate Joriedietioii. 
for Appendix, 
for Article. 

for Bombay High Court Beports. 

fm* Bengal Low Beports. 

for Code of Civil Frooednre. 

for Chapter. 

for Chief Justice. 

for Clause. 

for Fall Bench. 

for Jnstioe. 



L. B. I. A. for Law Beports Indian Appeal. 

H. H. B. for Madras High Court Beports. 

M. I. A. for Moore’s Indian Appeal. 

Mis. A. for MisoellBneous App^. 

N. W* P. lor North Western Provinces High Coprt Beports 

O. J. for Original Jurisdiction. 

P. 0. for Privy Connoil. 

Beg. for Begulation. 

6. for Section. 

a « 

6. N. for Special Number. 

8. V. for Supplmnental Volume. 

W. B. for WeeUy Beporter. 


There may bee few oCbeielmt they wiU be easily understood. 


G. H. K. 



ayit RUUJtGS AND DECISIONS OF HER 
PRIVY COUNCHi AND OF THE H|GH < 

IN INDIA,:, 


1 ^ 



LAW OF EVIDENCE. 

A 


1. .Held oa a eonaidar»tioii of Uie InduM) Eridaaee Aot^l 1|)3 
114 thai ttte Legwlatore iotend(kl’<olft;f d«w!BMa-ia<mmcir rale of evt. 
denee that the testimony of an aooomplioe ii nnwortby of wadn, ao fiv aa 
H implicatea aa aoensed peraon, unless it ia oorroboratra in' OMilerisI par* 
tieol^ in reap^^t to that peraopjjuui. dtij^ of a (^^.wbibh haa 

fod^snili an aocomplioes teeUmony to piinaid^ ir1iet]^ 'tt|ia 
appIBea to exclude that testimony or not» aod in a oaae tnod py to 

iAsir the Pttetatidnaf the. fuiy to'tl^priadl^ot iwRtireiW W 
lioa of m aoooi^lioe'a testimony. 21 W. E 


It ta na aeee aa ai y to proro hy iodepMent eHdenoe a^o esstraplMMi 
eoeiyeia^ i^eia ol aa aooouat extendiofr ooer 7 yoan» In ibo arntmaeo 
of imf 4puM«f tiieoorreetoeBa oisuiy oaet^ thoaoitonw. W. EcS N. 


A laamut for a earn of money onaa aaadjaatdd^aoiM^ • 
ffleda ramnoraadum (A) with her plaint, ||«ps arl^BE^MOMPti 
in Uw pliunt could not be made out. In her exunuOatioB'liy 'tW 
the ptaii^ patin a«o^ memarMidiim {C^tooi^laipMpiPBii^^ 
DefendaBt admitted that aibouiraadaas 40) waajdgapd%Ia8ai.^^^^^ 



tij^praaoe to a pmiod immediately praoeding that fw wlii 
iMrea^t. Held tied iaeiWMsaadom(C)wae father tpridei 


9l%pPI 



* Srs OrMiMit ptrj^ Af «i j 



itii(4 «aniip of teyttn, Ifam m uaftadment of cim or tbo 

OroMHW of ooyoa fwonoyior. Tte omoO 
ono Hriiieb woold Iwro Imos d oo id td iwt moral/ oo di io ra|i o oB/ 
iN H im oo tibo two o t o loB mitto mode b/ .^MOtilf, bat on tho wbolo ol tho 

ovytoaoe. 

mw mora omiookm of an aoooontaVle part/, fraisii^ hia own aoooawl 
io mrrf fnrward faito • now neoonot a balance^ against b>n>self exiirtiii^ 
in a fwmor mm, can conalitute no erklence in bit om b»Vor. To prora 
oxUtanoo of tho balance, sndi omission might be considered in oonjano* 
turn with oUimr eridonce in the cause. 1 li W. B. P. C. 24. 

‘ t 

4r Ins suit far sn scoontit of moneys receired and disbursed 
defenusnt while employed as a mohurir in plaintiff’s shcfp, and for snnm 
wbioh defendant might be fonnd to hare misappropriatM^ defendant oV» 
jeoted that one D (a relatire of plati»tfS’s)i who bad been jointly 
ihI with him aa manager, with eqnal powers and responsibilities, oagM 
to here been sned together with him : 

Held that, to release Don payment of a trifling sam, and to soede*^ 
Amdant alone for a Urge amount ( aa plaintiff bad done ), no ac« 
ocmtiU being taken between them, was most iueqnltable, and ike enih 
bare been dismissed. 

that aa plaintiff had filed his 'khM($*hook$ in Court and did not aU 
lege that they bad been falsified, he tdionld hare balanced the account 
himiielf, and the Lower Court aboold not havo deputed an itntasn under 
Act VIll of 1859/ S. 181, to tnrestigate the sccTouuts. 

Held that such investigaUcm doee not iiichide or allow the of 

the depesithma of witnesses i and depositions are not legally 
aiMe ea eridenoe in the cause. 19 W. R. 14. 


fis . d^ccomit books are ml eridenoe to oorroborale oral iaattmony. 

6. The Sndder Andslnt Court of Bombay harinf, on the beartn|^ala 
eause, permitted aa aocount^eniTeiit to be proved by the entries in tim 
plainriff’s dnfihrs Qraooonpt-books, and decnreed the defendant to pay tho 
tmlancenpott that hTfdenee, nnsnpported by oral testimony, and notwith* 
etii^iiiM'the dblidslmany snm^M^ defendant in bis an« 

swwre $ imd by the Jndmd Committee that* nnder soeli etreomstatieen 
tlm tamps of acoonnt of llm ]Matift bo used singly as evKUnco 

sgainat the dslendanlf and that the decrees {oandod thereon most 
* 1 IL. )L -'At* 45I4 

AOtf»a09^ 

'j ,.)'y > "1 - / f . « . ’-*i . I * > , ^ ^ 

, ,|Ei.-;--Jbi.id«wmat7’«iMeoi[dM)oolm'iMi/.bc med' •» comdiomitim- 


-iSfamtt^foodi •>» coufttgaed 4». bw«Ui^pM«3 



» 


it b ftn lem dF the iigramienl lay t)i« jAmk 

mo0cm%^m^ fij^nUbdi Iqr tbe oorr^^iideiiti tlbU M WM id 

primmfaiA eT^bkioe of gd^bfoilb^f 

HeM/lfeiftt thwwiis »o even thougti the ooneignoroMeetdl te ll^ 
eorrectneea d the eeoonut^selea when f urniiihed to him. o B. fi, K# 0» 


▲OOO^IfV (Vnileiiipdd 

9. A eigned account showinfif a balance nn to date, and ecmtaiiiiiiif a 
protaiee to pay iotereet upon the oonaoltdatfCa balance caimot be made 
ujie of in er'dence to support a claim to iiitereat on that balance, 
it be stamped; but it may be used as a 8i»nmdi»4tkai or simple 
of a balance due, although not stamped. 1 B. 11. K. 47. 

AOSWDWZiBDGMXirT foC Oomdileratlcm-i&ofiey.) 

]0. A document which acknowledged the receipt of oonaideraiion* 
money for the conveyance of immovable property cannot be rcoei?e4as 
evidence unless it is registered. 22 \V. It. 209. 

AOKBOWIJBDaKBKT ( Of Debt ). 

11. Where there is an acknowledgment in writing of a debt due, 
parol evidence is admissible in order to show to what debt the acknow* 
ledgment related. 12 W. li« O. J. 2. 

12. Ttie draft of an acknowledgment of a debt and agreement ^ pay 
the same, which was sworn to have been drawn up in the presence of 
the debtor, but was not signed by him, admitted as ernlenoe of the debt, 
and a decree made in the Courts below npoti such evidence, afflrmed with 

I M. 1. A. 4tfl ; 5 W. li. P. C. «. 


ACKMOWXiXDOKXBT ( Of Payment ). 

1 3. Although, when a deed of sale containing an ackncsrledgmewt of 
payment is written, {isymeiit is not made, it may become an acknowfetljg* 
mfmt afterwards, t. when the deed is baaded over. 19 W. B« 149, 


ACQBIBie; 



14. The fact of a reversioner being an attesting witness to a cmivsy^ 
anee by a Hindow widow, is an acqntescence on his pari whisli 
him {rum iuipeachii^ the sale oti the ground of waste, 9 


15. nsiiitiff,a member of an undivided Rtndu {sinny, snedlbte^ 
covbr a parcel of land wliioh he alleged his uncle, 1st defetidant to lmv4 
wrongly transferred to the 2nd delsMant. The 2lnd defendant atlegid a 
sale to him by the first defendant, ami a aubsequetd sats^^rf the Hhiei 
dbfondant, and that the plaintiff had no title. The distrbt Muttsif gavw 
ju^fmei^ fer ^ ptami^. Upcui appeal the Ptfedpil Bader Amiii,. 
finding iiiat the plaialiS Ifeew of the aide# and iiwatiiig ilie fci^h ^ ^ 
as evhletice of aeqnteaoenee in tlie original ciintrmtitiir, |eysjse4 
deotfuon of Ute If nnstf : Held, ( reversing the deminoti ute 
Saiktr Amin) that mere knowledge would not make the ^aintffi a 



* J 


AOf.f 'v"'- 

' td.‘ of (helndiMi Eri<1wied Act flhntdii 


ltt^%idMt i^ifii^ion, tel eoi»idet«d w Kmiied in it« «te«t by S. 

Im oonfttrmd, 8. II rradera iiadmwHs 
flirime ( Hot rednoed to legnl oertniuty by n bouTietion ) to prooo Ite 
fteitoniee od nnotiter ntiommeetod oritae, mm thongH it te eognote. 
Aooovding^ff tho powwMion by nu Mcoiwd pemon » nnmter of doen* 
tiwato •OKpeoted to be forged ia no eridenoe to prove thot te tee fcMtged 
tte fwrtieaUr document, with the forgery of which te ie teaiged. 

Weat J: — Wliere & person charges snotber with having forged a 
promissory note, and denies having ever mceouted any promuMory tmte 
•it si), tte evidence that a note, Himilar to the one alleged to be forge*), 
was, in ^t, exeented by that person, is not admissibtb, u^r even would 
• judgment, founded upon su(^ note, be so. 11 B. H. U. 90. 


Aog I or im, B. u. 

17. Thenght mentioned in the Evidence Act S. 13 is not apubbet 


I OF 187*. a S7. 

tinder S. 27 of the Indian Evidence Act not every statement 
by a person accused of any offence while in the cnatody of a police 

. - 1.1*. J* 1* # . i ^ J » 


r, w admis 

idbte, only whtoh lend immedmtely lo Uio dtaooTary of 

prof^rfy, mi, in so far a« they do lead to such discovery, are properly 
admiaaiblas Wlmtever bo tho nature of the fact discovered, that fact 
miiati in all cases, be itself relevant to' the case, and the ixm^ 
aeoiion between at and the statements made most have been aach tlmt 
it^litatementconetiltuted the information through which the discovery 
was made, in order to render the statement' admissible. * Other state- 
ments connected with the one thus made evidence, and thos mediately, 
but not necessarily or directly, connected with the fact diaeoveredp wee 
not admissible. 1 1 B. S. £t. 242. 


Tte stotemeut of • Police Officer who goes shout from pls«b to 
ph^ mhI ooKeets infettiMtioa from different persons, white he sfthr* 
wetds psis ra eeootid iumd before tte Court, eautiet be reo«uveA s« 
f yidiUMW umder tte Svldeuee. Aot: 1 «C 1873, 8. 32, ol. A Iteneeati^ 
<il|^,,teuiseis4tet,v • uuadwr .^ persons «ssemble togetemr. to 
vent to «ue eemate ststesseut, sHh^. stsitement en pru ses e fte 
Igs urtelMtesiounnMule in 4)sw snind sdfte ti<oe of msteig it^ Ahte 
wt e jntnni i tgB u y te tB | ip tte tte- uri tBu sei % siadde evkteme. 33 Sr. 

11a D^u. ' ' ' v' • I ' ' I J B II .. 

P, _ 

33 of Ite iSylwaee Aet ^om not sp]% to tte depoidtIeB 





40TiorMn,aM. 


21. Thou^ not iJone mffiokmt to tliMfo «m one witli 

ments ndmumbto m wiimaa ander Act I of li^2 8. SI worn WMIo b» 
mfficieiit towisner » claim aet up to exemption from whet wonld Uie 
ordituir; liability, of n tensiit; e. g. in a suit for enbanoement ef n>Mt» to 
re)rat_ a presum)^ion aruiug from nnifurin payment for 20 yean. 22 W. 

ACTI OF 187t. B8. 78 and n. 

22. 88. 70 and 77 of the Eridenoe Aot refer to pnblie dooaineata» 
and are inappliodtle to hthaitAtp Ac. 22 W. B. 360. 

AOTXOF 1878,& 

23. Section 119 of the Code of Criminal Proeednre not making it ob> 
ligntory n|K)n a Police officer to reduce to writing any atatemente made 
to him during an inrestigntion, neither that acctiou, nor 8. 91 of the 
Indian Evidence Act, renders oral evidence of anch statements inadmis* 
Bible. If the statements be actnally reduced to writing, the writing it* 
eelf cannot be treated aa pari of the reoord nr nsed as evidence, but may 
be nsed for the purpose of refreshing memory under 8. 169 of the £vi< 
denoe Act. Consequently the person making the statements may proper* 
ly be questioned about them, and, with a view to impeach bis credit, the 
Police officer himself, or any other person in whose hearing the state* 
meuts were made can be examined on the point under 8. 135 of the Evi* 
denoe Act. 11 B. H. R. 120. 

AOTXOF1872, &92. 

24. Under Aot I of 1872, S. 92 no evidence of any oral agrwment ie 
admisstble to vaiy tfao terms of a iobala, whtcli is on the tiae m it no uu* 
conditioiMil sale. 23 W. B. 107. 

ACT XOF 1S7S, A Ua 

25. The power to cede territoiy sms not one of the powers to udiieli 
the S ecre ta r y of State'^or India in Conucil sneoeeded heU XXI'asid 
XXII Vw. e^ 108, when the Govemment of India was, bjrtbat Statute, 
tnoMferred to Her llajeety, ineemmA ea anch a posrer waa imt peieeae* 
ed by Ae Baat Isdia CompaBy. 

The &idian LegiaUtnre cannot malm, and tbe Creini onmol ewtiioo, 
a lair baring fm* tta object the dbmembenaeirt ^ BwBlnie in tbMNi.of 
paeee, ne aaeh aksr nnet of n eeoeei ^ effect the cidlKiirHy of BuBaMpit, 
.midthoae nnsiritlen fewa aad coustitatiotie of tbe Uncled Eiagion of 
Cheat Britain nad Inland, wbweon depasde the aUegwaoh ^oC fnnona 
to tho Urowa of Ihe United Kiiqfdooi. 

8. 112 tbe Bvideiiee Aet 1 1872 Bmefen, &oi^ diodloir* 

ed,iiBDt proteotod by 8. 24 of Statute Xiiv ai^ XZV vie, «• 27, 
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Avuimon. 


P. VI 


the direction therein contained, that a notification in the OtueiU of India, 
iimt any portion of Britiah territ<)ry has been ceded to any native State, 
Priitoe, or Huler, aliail be conclusive proof that a valid cession of territo- 
ry Uiok place on the date meutioued in such notification, conuot be fol- 
lowed. 10 B. H. B. 37. 

ACT 1 or 187% a 163 IUustrati<»i(C.) 

20. The statement of a witness for the defence, that a witness for the 

1 )roHecutiow was at a particular place at a particular time, and (Miiisoqueiit- 
y could not then have been at another place, where the latter 
Ktatos lie was and saw the accused persons, is j)roper}y adiiiissihle in 
evidence, oven though tlio witnosH for the prosecutiou may not hiuiself 
have been cross-exainined ou the point. 

Where such a sttiiement, after beiug admitted, was withheld from the 
jury, the High Court ordered a new trial. 11 B. il. B. 100. 

ACT I OF 1872 S. 107. 

27. Sectifm 107 of Indian Evidence Act applies to Criminal 

trials by jury iu the High Court. U B. 11. U. 358. 

ADMISSION. 

28. A mere admission is not conclusive. It is so only in certain ca- 
ses, c. ij. wlicrtJ it has Ikiuii aeUd upon by the p*u*ty to whom it was unule. 
Thus a statement made in a former suit in which the Ciairt, so lar from 
lictiug n|H»n it, paHstMl a decree opposetl to it cannot be treated as conclu- 
sive. 18 W. H. 347. 

Where a plaintiff delil>emt(*ly cluiined lands as rent-free, he wa.s 
not allowed, iiitM t Iy on the gnuiml of the proprietor admitting the lauds 
to be leased to plaintiirs vendors, or even of the defiujdatiL making a 
somewhat similar admissiou to benefit by such admissions and vary his 
claim. 0 W. K. 280. 

30, -What is the ofTcct of admisnij^s made by a person who 

subsequently adopts another, in binding the person adopted. 2U W. H. 

3 1 . Where parties allow a suit to bo Ci)ndiicted in the Lower Courts as il 
a certain fact was admitted, they cannot afterwards in sjwcial apjieal 
qiiesilou it and recede from the tticid admission, 23 W. K. 1 74. 

32. The fact that no objection was raised by the representatives of 
the present plaintiffs a^nst pottidis put forward in suits to which 
{larties, is an admissiou of the Ixjna fide of tlie pottolis. 10 W.tt. 

. The plaintiff and defendant both claim under S. The defen- 
nppeal^ urging that as 8, ndmitted the uiokurrnreft lease of the 
defendant's pui'Chaaer, the plaintiff vms Umnd by 8/s aduussion. Held 
that tlie platntif! was not bound by any admission of S., though he might 
have been by any honafiik act of 8. 3 W. K. 143. 

34. StateinentH reconled in a rent suit under Act X of 1869, which 
do not cihiform to the Tcquirctnenui of 8. dO, cannot be roKed on as 
admisstous. 24 W. it. 
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AT)V13SI0N (BT DlfCKlUBT.) 

Ill a Rnit by the gmed children of the dcce««eA daughter of a 
member of joint Hindoo family, who, though not <»ntitled to his property 
at* hiH heir?*, liad been long in ixweieesion, the surviving daughter, in whom 
according to Miud<Ki law her father's iuUirostH would now ho legally 
vested, admitted by a petition filed in this suit that l)y her gift or ndin* 
quishment plaint itfs hail a title to her father's share. The admisHion 
was hetil to be evidence that such title existed anterior to the oommeuce* 
rneiit of the suit. 14 W. R. 484, 


ADMISSION ( Before Hegistrar ). 

3G. An admission before a Registrar of tiui receipt of piirchase-money 
attested by liis endorsement, as I’tjquired hy clause 3 sia^tion U<» Aet XX of 
J8(it) tliongU evidence of the strongt^st and most reliable ilescription, 
ought not to he treated as conclusive. In tiu? face of sncli admission, 
liowevor, the party seeking to get out of its olToct must make out his oaso 
hy very clear evidence. 15 W. it. 280. 

ADMISSION ( By Daughtor of Mortgagor ). 

37. The admission of the danglit(*r of a mortgagor b(M*ng that of a 
person having no title to the estate in (piustion in the suit, is not binding 
on such mortgagor. 

It is the province of the Court which has to decide issues of fact, to 
determino tli(» amount of credit to which such particular pnad’ <ifterod is 
entitleil ; and with the fair exereise of its disci’i'tion in this respect 1)V 
such Court, tlie High Court, as a Court of sj>*‘cml apjieal, is not at liberty 
to iuterft*re. 2 X, \V. P. 2tt7. 


ADMISSION ( By Defendant ). 

38. A defendants admission, if taken at all, must bf‘ taken as a whole, 
but it cannot bind co-defuiidants. 22 W. R. 519. 

39, If a defendant's admission is rwwl against him, the whola of it 
must be taken together. But by this it is not meant that avt>anite aiiil 
distinct allegations made without any qiialiticatioii umv not (>«* iif4C4i 

against him. 10 W. U. 199. (9VV. U. 


A plaintiff abandoning his own case and falling Wk on the 
of the defetnlant is hound to take those ad misHioim aa tliey atutui 
and in their entirety. 15 W. R. 452, 

41. A defendant must be taken to admit all material allcgatiotir in 

the plaint which be dims in»t tmvcisio. 1 H. H. H. 85. 


42. An admission of a fact on tho plemliugs by implication is not an 
is.sion for any other purpo.s*? than that of ihe part.icnlar issue^ and U 
tantamount to pro*^ of the fact. 23 W. R. P. C. 214. 

43. When a didemlant ailiiiit** any one hmt (Kmtained in the writimi 
Btatminuit of the plniutifT and thereby excluders inde|M‘ndf‘ijt evnlcneo 
thereof, he is not entitled to btiy that the plaintiff 1ms rc4md on his 



(wt iHTimmu/* P. VI. 

and ihiil he ( defetidiiiii ) ie in ccneeqnenre tn a postiioa 
to chtiai tbit the whole of ii mtiy he rend lui evideiico in hie favor* 16. 

44* In a suit for n share of certain property where the defence waa 
upon a mohtntree deed under which the defendants alleged that 
their predeeeesor and thenjaelvehlmd had pfi^ReHsion, tlie Ltmer Apel- 
late Court j^ve effect to certain anpposed adiniastons without noticing 
ziiaitcra which bad been noticed in the judgment of the first Court hh 
having occured subsequently to the aduiissious aud rended them nu- 
gatory. - 

Ileld^ that the Lower A|)ellate Court's decision was erroneous and 
ought to be i*evt*rged. 20 W. R. 480. 

4o. The error of a Judge, in stating that the rate admitted by the 
defendant in a rent suft was the old mte shown in aforinor decisioit 
when the rates were different, was held to bo no ground for special 
ap^ml, where a defendant admitted having held a certain quantity of 
land as hlnwh'^*^ but pleatlcd that it had lieen washed away by the nver, 
and the first Court regarded the plea of submersion to be untenable. 
Held, that this could not bo treated as an absolute finding that tliere 
had not been diluviatiou ot the land, and that the Court was not bound 
to fix iij)on that piirt of defendant's statement which contained the 
admission, aud hold him liable for the rent of the bhuolve laud, 19 W. 
B* 430. 

46, Although a plaintiff, when the defendant denies his claim, is 
bound to prove his case by the document on which he relies, still, if tlio 
defendant admits any sum to be due, that admission, irrespective of proof 
offered by the plaintiff, is sufficient to warrant a decre^^ in the plaintiff's 
favor fur the amount covered by the admission. 6 W. R. 133. 

47. Plaintiff sued to recover rent for several years on an instrument 
alleged to have been signed by all the ryots on the estate. Defendant 
deuied having been a party to the instrumeut, but admitted that he held 
a small portioQ of the laud of the defendant with a small rent, aud that 
somewhat more than a year's rent was due. 

Held, asphuutiff relieil entirely upon the admission of the defendant 
both as to the amount due and for proof of bis cause of action, he must 
acoept that admission as a whole. 12 W. B. 317. 

ABHXSSXOH fBy DsItodantHi Anoeator). 

48, An admission made by defendant's ancestor may be evidence of 
some weight that may be us^ against them ; but it is only evidence up- 
on which the Court which is trying the suit may act or not according as 
it considers it ought to have effect given to it. 13 W. R. 348. 

49. If A admits that he made a purchase as against for B, this 
admission it evidence against A's heirs and against C who claims through 
tliemi to show that tlm purchase was made by A as ageut and not on 
his own account. 2 W. R. 190. 

ABlIRiaxoil (By Dismteed Itoageri. 

30. A msiiagi r's authority to make any admission which can bo bind- 
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52a Au adtnuMikm tnade in n Torifiad netitiun ojr anjtiioryeiioriti an 
Act X Riiit, litid rnfiented in a Tertfied pfaiut filod bf iiim in m iDguJnr 
auitj was held Ui be binding in a subsequent suit en the partv who made 
it. 15W. M. 437. 

f 

ADXISSIOV C9y Judgmant^Bebtor). 


The admission by jndgmont-dobtors of a oeriaitt rate of wtuihU 
concludes them in law. 9 W. B. 211. 


^MfSSXOK ( By Ooenpant). 

5^4 A return nuido to a Collector by an occupant of land, stating tlio 
amoont of the rent, is an adinismon as to the amount of tent, biudiag 
upon the occuptuit and all who claim uuder him. Id W. B. 105o 

ADMISSION (By Party in former enit ). 

65. Admissions &c., by the parties in a former arbitration be 
used in evidence in a subsequout suit* 7 W. 11* 249. 

60. PInrnliff Ktied in the Reyeiino Court for tho rooorery of rents 
fraudulently misappropriated by defendant, and upon defendant's alloga* 
tion that platidt^ was etmamdar or f/omaHhfa, and not ijaradar^ the 
Deputy C<»llect<ir dismiHsed plaintiff’s suit for want of jnrisdMioh. Plain- 
tiff ii<»w sues ill the Civil Court, and u|K>n defondtuit again raising tho 
pleatif tiou-jnrisdietion, tlie Mijonsiff came to the conclosion that plain- 
tiff’s allegation that be had been cimuudar was false. Ueld that any 
admission or allegation of the defendant in tiie former suit, put in 
evidenoeby the plaintiff, was amply suffioieut to support the plsiiitiff’s 
allegation in this suit that ho had been rimamAnr ; and that the MiMinsiS 
went out of his way Ui enquire into a fact which Was not disputed by 
either of the parties. 17 vV. U. 372* 

ADMiraiON ( By Party in othor cases ).' 

57. A statement made by defendant in another suit may be used as 
an admission withiu tho moaningof S. 18 of the Bvidesiob A^t* 22 W. 
U. 30A 

» , 

68. Atiadmisiuon made by a party in other cases npiy be tajoen as 
evidence against him, but cannot operate against him as an osioppel in 
a case In which his opponents are persons to whom to arfy otie else 
concemsd the admission wnsnot made, and who are not proved to have 
ererheard of it dr to have been in any way misled by if or to have acted 
iu reliance upon it. 6 W. ll. 209« < . 

Admission made by a defendant in oilier suits brought by him 
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tbiri pmrfim enmnd be tTented nn i^ppele in • entt to 
giifieKHioii of o diffwetifc property under different circuiiietuucesi* 19 

60. A decree wiw ^reti in fnvor of A in u enft by A u 

KinibMu^eit in which B admitted liin shiire of a <lelit contracted by him 
B and C* timt A \n not entitled U> recover in a Rubeeqnent anit 

brought by him ngaiiiKt both B and C for the bahiTice of tlie saute debt, 
Bnot having made any arlmission in this second suit and tliere being no 
evidence to support the claim against 0. 8 W. R, 44*8. 

61* Where the defendant, in a former suit, admitted the rcdntion of 
landlord and tenant V>ot ween himself and tlie pliiintiff, it was held that 
in a siihseqnent suit for a Kulnxtlvai by the plaintiff, it was sufiicietfl for 
the plain tin to put ill tlie defeiidnnt^s deponituHi in the former case as 
proof of the relation of laud lord and tenant. 9 W. U. 1C2. 

62. A copy of a defendnui^H dep>Ki(ion in a former suit having been 
put in by plaintiff at a late stage of the case, when dt*fendaiit luul no 
means of explaining away any supposed ndmisnion therein : Uehi, that 
the first Court was wrong in accepting the B/ime as an admission binding 
on defendant and that the Lower Apfiellato Court was right in sending 
for the defendant and examining him on the subject* 16 W. U. 220* 

A01II9BIOK (By Plaintiff). 

6S. Where a defendant seeks to make use of statements which hare 
been put in evidence, and to tixuit them as admissions by the plaintiff 
who put them in, it is ooinpctent for the plaintiff to show the real 
nature of the transaction to which they relate and Uj get rid of the effect 
of the apparent admissions. 18 W* R. 485. 

* 

64. The mere fact of non«traverse of the plaintiff's allegiviion of heir- 
ship was held not to amount to an ail mission of title, es^ieoially ( as in 
this case ) whore there was a general denial of the phiintiff'H allegations 
including that of plaintiff’s title, and whei'e the rt'al question at issue 
was as to the share to which plaintiff was entitled. 17 W. R. 171. 

ADKISBIOH ( By Pleader oU behalf of Client ). 

65. When a pleader in the conduct of a suit makes admissions on 
behalf of a client, the client is bound by such admissions. 5 N. W. 

P. 2. 

66. A party is bonnd by the admission of his dnly emnstiinted 
Vakeel, where the adtiuHsion is one of a fact whitdi, but for such ad- 
mission, the opposite party would have had an opportunity of proving. 
9 W. H. 485. 

A etatement made in a case by a pleader on behalf of his client 
after full conatdenUmn and cxmaultation, is admissible as evidence agmntit 
clieut ip apoUier case iu^ whicli he is a party. 15 W. IL 

A Vakil’s admission during tlie trial of a suit is legal evidence by 
which bis client is bound, though it is open to the latter to show that the 
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69. A distinct admission of ImWIity made by a Vakil wtio repreaenkHl 
♦lie defendant, and whose authority wiw not qiientioned, was held t 
aufficietit to warrant a decree tu favour of the plauitiff. 21 W. It. I 

4DMlS8X0ir ( By Zemindar). 

70. Where tennnta sued for a declaration that their holding was »wo 
kitxfuree at a given rent and the Snrburahir of their aemiiidar ailmit 
their right on lielialf of the zemindar, who himnelf fileil a petitifin o<^i 

borating his Surhnrakar^a statement, it was held that theso admissi 

would bind any subsequent zemindar not being an anetion^purcliHHer at 
a sale for arrears of Government revenue. 10 W. 11. 72. 

APMISSIOB (How long and bow Ibr binding^. 

71. An admission once mn<le is binding against the party making it 
f »r all the jiurjioses of the suit, nnless the rtdntission is shown to have 
been reconled erroneously, 2 W. U, Act X. 1, 

ADMISSION (Made in a Depoeltion.) 

72. A party's admission ns to the contents of a document not ma<le 
in the pleadings but in a defKisitioii, is seixmdary evidence, and cauuot 
supply the place of the document itself, « B. H. It. A. 0. J. IC3. 

ADMISSION (Made with fraudulent purpose.) 

73. A party clHiming under another who has made admissions as to 
a tnwisaction to which that other was a party, is at liberty to albugo 
and prove that the admissions were made with a fraudulent purpose and 
were not true, and tu show the a*al nature of the tniusactiou, 20 W. 
1 ?, 112 . 

ADMISSION (Of Another.) 

7‘t. Where a person uses the admission of another as evidence, the 
wliole admission must 1 m* put in. lie cannot put in half, and exclude the 
other half. Those who have to decide upon the evidence are not bound 
to believe the whole of the statement. 7 W. R, 

ADMISSION (Of Deftinflant’s f leadm*)i 

7d, Themlmission of a defendant's Vakil in Court was held to be 
legal evidence of the receif»t at money und to do away with the 
for other proof, 10 W, It. 322. 

ADMISSION fOf Nxecutorai 

7G, The admissions of the executors of a donor treated as the 
sions of the donor. 1 W. 11. 340. 

ADMISSION (Of forged Document; 

77. Tim al>«ence of erasners or aU-emtiona is no gmnml for admit* 
ting wlmt is as first stglii a {>al{iiible forgery to be a true documeni* 4 
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79. If an instrument on which a case depends* should appear to hare 
been altered^ it cannot be received in evidence or be acted upon till ilia 
inoi«it witisfiiclorily proved by all the subscribing witnesses at the least 
and other evidence that the alteration was made anteoedeutty to the sig* 
iiatiire. 5 W. R. P. 0.5^; 1 M. 1. A. 420. 

ADMISSION (Of former Owner of Property.) 

79. Admissions subsequeiitly made by a debtor whose property has 
bi>et),soU!, are not evidenee against the purchaser of the property, h 
W. H. 268. 

B 

BALAK02 (OfAooount) 

80. Action by Bankers, against the representative of a deceased ena* 
tomer, to recover abalance of an n<x$ount alleged to be due to the Bmikers 
by the deceased at the time of his death, disiuissed by the Sudder Courts 
no satisfactory proof having been given that sucli balance was due. 
Such htidiiig sustaiued ou appeal by the Judicial Committee. 6 M. I. 
A. 432. 

81. A suit having been brnnght in Benares for a sum alleged to bo 
due on the Imlnnce of partiieinhip accounts, the parties agi'ced by bond to 
refer. the accounts to arbitrators, according to whose awai’d a given siiin 
was found due on balance of acconiitn to the plaintiff subject to certain 
objections which could not bo settled without the inspoctum of the joint 
ooiioeru papers of the Calcutta Koih&u The Provincial Court ought to 
liave postponed making its deci*ee until either the copies had been ve- 
rified or the originals had been produced, unless it could have been 
satisfied tltat there was no valulity in the objection. But the Court was 
not Witisfied that there was no validity in the objections, for, by its de- 
ciHie, it reserved a right to the defendant to recover what she could up- 
on the objections. Whether the Provincial Court could have admitted 
the use of the original books upon a review of the deon*e, it was held that 
the Sadder Court ought, under section IG Begulation VI of 1793, to have 
used the evidence to be supplied by the original books, or to have as- 
certained that the sum mentioned as the balance due, subject to the 

. objections, was a balance due without objection, instead of merely affirm- 
ing the deei'ee of the Provincial Court. 5 W. U. P. C. 76. 

BAITKBE’S BOOiCS. 

82. The production of Banker's books, with the entries of the items 
constituting the demand, kept accoi'ding to the established custom of 
MtiJmjtiiM in India, is not of itself sufficient evidence to establish such a 
daiiu, strict proof of the debt being required. 6 M. I. A. 432. 

83. In an action by a banking firm against another firm to recover 
n balance u|x>n an account beta’eeu them, the plaintiff put in evidence 
the account- b'.'oki of his firm, and the Inspecb>r of the Court certified that 
tite books were regnWly kept, oonststeuily with ilie rules of banking, and 
tlutl tliey wreel with the account reiidet*ed by the plaintiff to Uie de- 
fcodaut. The [>kiutiff, hovraver, examined ito witness to prove that the 
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l>ooks were regaUrly k«pt, or tke genemi oconr^of Che particular char* 
gea constitutittg tbc dematid j he proret) admiastona by the defendant of 
the correctneae of the aocoant and of an award in hi» favour of one of the 
diaputed items The defendant in his defence did not deny the accuracy 
of the appellant's account, or of the books put in evidence but objected 
to two items in tho account, and claimed a set-off, but examined no wit- 
neaaes to rebut the plaintiff's case. Hold (reversing the Sudder Court's 
decree ) that although the plaintiff's books, and tho Inspector's report, 
were not conclusive oviederice, yet that tho necessity of strict pro^>f was 
removed by the admission of the defendant, and the fiict of the absence 
by him of any evidence to impeach the accuracy of the accounts, the dis- 
puted items being satisfactorily accounted for. U M. I. A. 88. 

0OND (Unregistered). 

84. Hold, following the decisions of the Calcutta Madras snd Bombay 
High Courts, (9 W. U. Ill : 10 W. R. 252 ; 4 M. H. R. 174 & 4 B. U. 
R. A. J. 79.)but doubting,* that an unregistered bond, whereby immove- 
able property was p]o<lged by way of collateral security, was admissible 
in evidence where effect was sought to be given to it for tho purpose of 
obtaining a decree for the money duo under it. 0 B. U. 0. C. J. 181. 

BUHUOBUST PAPERS. 

85. Bunflolmni papers are nothing more than a contompornneous i-e- 
cord of tenures as they exi.sted in the years specified, and do not in any 
way import tho commencement of a tenure or a fixing of the rout at that 
particular time. - 4 W, U. Act X. 48. 

BUTWABA (Papers). 

80. Butwara papers are only evidence of the proportionate assessment 
of Government revenue payable by proprietors after partition ; not evi- 
dence, binding ryots as to what holdings are theirs, or what theirs are as 
rates, or periods of occupancy. 10 W. R. 197. 

BUTWABA PAPEBS (Private). 

87. Private hulwara papers are good evidence towards showing whal 
lands are in fact comprised in the estate at tho time of the buitcarn. W. 

R. S. N. 238. 

c 

CAHOONGES PAPEBS. 

88. Canoongm papers and proceedings of settlemeni officers are grwxl 
evidence in questions of 'pergunnah rates, standard of measni^ehieut, and 
the like. 2 W. R. ActX. 18. 

89. Old eanoonnm papers cannot, in tho absence of evidence to show 
what they are, and tliat they came out of proper custody, be received in 
evidence: before such papers can be admitted as evidence against a party, 
it mast be shown how they can be used againt him. 8 W. R. 517. 

* lloto.-*U hM bMn ttnot held m ihaosMof Sangipp% V. d«eid«d on tb» ISih 

Jamiary 1870. Couch 0. J., and Mciril, i. ( to he repurtod ) thmt where e morigege hood 
•B evpreee prvmiee to the money eecured by it, eaeb bond, though not 
be put ia eridiM is sfuitfo^ the reoerery of the wovey,— Id. 
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The circenifitances that the faet atated in %n application for 
iirere true, and that nothing wm concealed which the Court 
onght to hare known, in evidence that the applicant had reasonable cauae 
upon those facts for the application. 4 N. W. P. 42. 

CSETXiriOATS (Of Eagistrationh 

91. A certiticate of registration ia evidence that a bond was registered, 
bat not that it wiis executed. C W. It. 105. 

CHBLLUKS (Colleotorate). 

92. Collectomte cliellutis acknowledging the receipt of Gorornnient 
revenue, were held to bo no evidence of the necessity for tlie sale of 
tlie ancestral property ou account of which the revenue was paid. 8 
W. K. 510. 

CHITTAS. 

93. ChUtan are evidence of title in boundary disputes, if an' ac- 

count is giv«*n of tliOiij, and they arc properly introduced and verihed. 
1 1 W. It. 35 J. 1 r / 

94. Where a party putting in ehUitix called in a witness to attest 
them but the witness <lid luit so, and the party did not apply to thd 
Court to compel him to d<» S(», the chiitahti were held to be no legal evi- 
dence even though admitted by the Lower Court without objection from 
the opposite party. 12 W. it. 39, 

95. Ohiitnit and maps made in contomplatinn of resumption proceed- 
ings in the presence ot both sides aud signed by the parties are lesral 
evidence. 19. W, R. 3u9. 

Where chittns were prf>ducod by plaintiff as evidence of certain 
lands being mal, it was held that they were sutficiently attested by the 
defiositiori of the vill ige ijinansttah that they were the chitiahit of the 
vtlhigH while he was tjntntifiinh and that he had been present when, with 
their assistance, a portal ineikiuremout had been carrid out in the vil- 
lage. 10 W. U. 443. 

97. Chittahfi made by the Revenue authorities in the course of mea- 
s I cement of a Govenimeut tnt^htd stand precisely on the same {<K»ting as 
inade by them in inquiries relating to revoiiue, and are equally 
ilo as evidence the cirenrastance that the pn>oeedings relate to 
estate cannot deprive them of tlie character of public proceed- 
ings upon matters of public interest. 13 W. R. 5C. 

CHITTAS r'Butwara). 

A between z*^mittdar$ is not binding in any way apiin 

the ryots, and butwara are no evidence in a suit for pessesaton 

of a mte aud to set asideasmuuiary award under Act XiV" of 1^5^ S. 18 . 
21VV, U, 29, 

CKITTAHS ( Qcfvaniiiientj. 

A a iV'^ru 0 fut nhlU.t is admissible at evideime in a boandarr 

“ R, 410. ^ 
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Uii'l<*r s^tion 58 Act If I df 1851> OoiP»i*nineiil AiU4$ m 
•dtsitb^ible as evidetioe in in ChtitagoQg. 10 W« K« 340. 

CX«AIM (To share in the Estate)* 

101,. T!ie V(*rv Btnmgest and most reliable eridcnc© is required in 
the of t\ c) *itn to a share in an estate larger than the Uiuda law 
allows. ♦> W. H. 52, 

(Of Prisoners*^ 

^Die c<»?jfos4;ion of ono of the prisoners cannot bo used to oor* 
the evidence of au accutnpUce agaiast the others. 1 1 B. H. H. 

103. Act 1 of 1872 S. 3'^, which makes the confession of ono priuonor 

eiic ? ag li list persons otlu^r than tliti inan who made the coi)f**SHion» 

applies only to cases in which the confession is made by a prisoner tried at 
the snniH time with tln^ accused person ugiunst whom the ooufesaton is 
used. 21. W. K, Cr. (>5. 

104. The confession of co-prisoners cannot, under tho Evideuco Act 
1 of 1872, 8.30, be treated as evnience of ordinary character not di.stin- 
guished by any special infirmity or qualifications against ilie other prinoii- 
ers, as in adilition to the infiimiiiy inherent in an iiccomplice^s teBtimony, 
they aro not given on oath and are not liable to be tested by croua-oxa- 
minaiion. 23. W. 11. 24. 

105. According to S. 24 of the Indian Evidence Act a confession is in- 
admisKible only if tlie Court considers it to have been induced by illegal 
pressure. Where tlie Session Judge did not cmisider a confession to 
have been so induced, tlie High Court, upon a reference under 8. 2(J3 of 
the Cmle of Criruiiml Procedure : 

Held it to have been pn)p*r]y admit teal, and finding it to be full and 
clear, and supported by reliable evideinx* acti d upon it by convicting tho 
j>er.sf)n who made it, notwithstanding his retraction of it in the Court <>l 
ScHsion, and his being found not guilty by the jury. 

In the absence of evidence that a confession oPan acensed peraon 
has been induced by illegal pre.ssure, it is not to be presumed tluU such 
confession was so induced. 11 B. IJ. R. 137. 

100. While A and B were being jointly tried before a Court of Ses- 
sion, the first for murder and the second for abettneni of murder, a con- 
fession made by A that ho himself had committed the murder at the 
instigation of B, was put in as evidence against A. SubBcqaenil? the 
charge against A was altered to one of abetment of murder and the 
Session Judge, under the aut hority of B. 30 of the Indian Evidence Act, 
nsed the confession against both, and convicted them. 

The High Court Held that the original and amended charges were 
nearly related that the trial might, without any nnfaimeaa, be deemed 
to have been a trial on the ameoded charge from the eommeneetnent ; 
and that no objection having been taken by B, who was represented by 

* Bm Critaiasl part of my Di^wi ?<^80. 
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^ of k*m oonfoMion agunat Iiim when* the 

oharge agninat A WM altered, the Seearon Jndgo was juatified inaaHig 
the ooufeaaion against B. also. 1 1 B. H. K, 278s 

107. StfttenientB mnde by one set of prisoners criminating^ atiotber 
•at of prisoners when each iudividual prisoner made a case for himself on 
which he was free from any criminal offence, ou^ht not to betaken into 
oonsideration under S, 30 of the Evidence Act against the prisoners of the 
second set, when the two sets, nlthou^rh tried together, were tried upon 
ioially different charges. 21 W. R. 53. 

108. A Judge should charge the jury that the mere confessions of 
prisoners tried simultaneously with the accused for the same offence, 
which are in a very qualified manner madc^ operative as evidence by 
Act 1 of 1 872 S. S'!, are only to bo rated as evidence of a defective 
character, and that they require especially careful scrutiny before they 
can be safely relied on. 21. W. R. Cr.C9. 

109. A prisoner who pleads guilty at the trial, and is thereupon 
eon vicled and sentenced, cannot be said to be jointly tried with the 
other prisoners committed on the same charge who plead not guilty. 
Where, therefortj, one of eight prisoners before iho committing Magis- 
tmte made a confession affecting himself and five others, atid afterwards, 
at the trial before the Assistant Session Judge, pleaded guilty, and was 
thereupon convicted and sentenced, and the Judge then proceeded to take 
bis evidence on solemn affirmation, and recorded his confession as evi- 
dence in the case against the other prisoners. Hcdd that the Judge was 
wrong in taking the confession into consideration against those prisoners 
who pleaded not guilty. The proper course for the Judge wtis either 
to have sentenced the prisoner 'vlio pleaded guilty, and then put him 
aside, or to have waited to see what the evidence would disclose. 11 

B. H. K. U9. 

C01ITO88I02ff ( Of Witness ). 

110. The confession of a witness in the shape of a former deposition 

can be used as evidence against a prisoner only on the condition pres- 
cribed by section 249 Code of Criminal Procedure; that is, it must have 
been duly taken by the committing officer in the presence of the person 
amnst whom it is to be used. The certificate of the Magistrate append- 
ed to such confession, in order to afford prima fa4ixe evidence under 
section 80 of the Evidence Act of the circumstances mentioned in it 
relative to the taking of the statement, ought to give the facts necessary 
to render the deposition admissible under the section 249. 21 W. R« 5. 

OOiniBNT 

1 ] ] . The mere attestation of a deed of sale by a a relative does not 
necessarily import his concurrence. 12 W, R. P, C. 47. 

112. In a former suit the plaintiff consented to the question then at 
issue, namely, the valtdiiv of ac adoption being tried aocording to the 
provisions of the Bengal Law. Held| that the i^missiou did not, aodtr 
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tite eirooiii^laiioesi tnake him subject in alt other maitere ( the hm of 
inheritoiidei for iimtottoe ) to the Bengal Low* i W, B« !2^\« 

113, A priori consent to abide by the testimony of % certain witoew 
cannot biua the consenting party to hearsaj^ testimony ; but only to 
ench oTidence aa is le^ly aduussible, i, a., eyidonoe at to such &tta tt 
the witneM ooa directly speak to, 2 W* ft, 

CONTRACT { Written and Verbal ). 

Evidence cannot be admitted in proof of a verbal aUpnlation to 
vary a written contract ; nor ia evidence admissihle of the acts of ttio 
parties when it is given entirely and absolutely in support of such verbal 
stipulation, 11 VV. ft. 430, 

OOVU5& 

1 1 5, Documents tendered as evidence are properly rejected on the 
ground that they are copies inadmisHible under the Law of h)vidence» 
and it is entirely a matter of discretion to the Court iu rejectiug a copy 
to allow the party to iilo the original. 22 W. 11. 353, 

OOPT ( Bzolnaion of }• 

lie. The Judge was held to have been wrong in summarily exclude 
ing copies of a Kobala and of certain admissions from evidence inendy 
because they were copies and not originals^ when no objection was taken 
to them, and in having rested his decision against the plaintiff^s title 
upon two decrees, one of which was not between the parties to this sniL 
uud the other had been found by the first Court to have been fraudulently 
obtained, without any enquiry having been tnade into this matter by 
Judge. 17 W.il 378. 

COPY (Of Bynmoiah). 

117. In a suit by the putneedar for rent duo nnder a durpntnee, 
defendant was summoned to produce the durputnee pottah and a byna* 
xnab wlticdi he had produced on a former occasion in a different suit. On 
his representing that they were lost, plaintiff put in a certified copy of 
the bynamah; obtained from the office of the R^'strar of deeds : Held 
tiiat as tike defendant failed to produce the bynamah or to prove that it 
was out of his power to do so,the Judge might have passed judgment agatpst 
him at once under section 170 Act VIll of 1830. As the defeodsnt gave 
no clear evidence to rebut the bynamah put in by the plaintiff, the copy 
of the bynamah was good evidence iu support of the plaintiff^S case* 

W. E. 196. 

COPYCOfOopjh 

118. An authenticated copy of an anthenticated copy of a deed is 
admissible as secondary evideuce ; but proof of the execution of the deed 
itself must be given before the copy can be adaiitied. 7 B. L. B. 

Copy of a doemueut coming out of a public office, and citified 



18 corir (of MPoaitioK)* P. VI. 

S r Mio propor officer of thni dernirtiiient jw a copy of a copy deposited 
ere, a^il^ as efidetice. 7 H. L ^ 128 ; 4 W« R« P« C. 

120. A oerttfied copy of a doentnetti deposited in a public office^ wbtch 
dooitinefii is itself a copy« is admissible as secondary evidence wberetbe 
absence of Ibe original is duty accounted for. 5 B. H. B. A. J. 48. 

121. The copy of a copy of a dociimont may be admitted as evidenca 
iR^lien it cotues from a publie office and the original is shown to have been 
lost, but not otherwise. 15 W. K* 102. 

122« A copy of a copy of a sannod is not admissible in evidence. 

« W. B* 80. 

123* All original document, upon which the plaintiff based his unit, 
was proved to tic in the posMCHsi^m of the defendant. In a previous suit, 
tlie defendfini/s mother hsd filed the document ; and on removing it, had 
according t^i roles of practice, placed a oiipy there instead. The de- 
fipTidant on being snmnumed failed to produce the same. Held, that a 
copy of such copy, so filed in Court, was admissible as evidence. 

Held also that a mother can bind her sons, acting in good fadth aa 
their guardian. 3 B. L. B. A. J. ‘ 

124. A copy of a document purporting to be the copy of an original 
Aohft/o/i alleg^ to have been registered by a Ciisoe does not come witbiu 
the pixivihions of liegulatiou XXX VI of 1793 f$ection 17. 

Tt might possibly be receivable as evidence if the accuracy of the first 
copy, and the execution aud loss of the original, were proved. 8 W. 
B, 433, 

OOPV (OfBeedof Butitloii.} 

123. A copy of an alleged deed of partition, set up to defeat the 
ordinary rule of Hindu law with respect to succession (via. that a st^* 
brother cannot inherit in preference to an uterine brother), and taken 
from the record of a miscellaneous proceeding without any suggestion as 
to what has become of the original, is not Mmissible in eviimnce. 5. 
W. K. 21. 

OOPT < Of DMd of PurdbUM 

126. A copy of a deed of purchase was refused iu evidence, the 
plauiniiffs, who had taken nearly 10 years to sue for the property, being 
unable to produoe the original deed or even the copy which they prodac- 
4d at ihe urst hearing of the case. W« B. S. N. 6. 

COPt (Of B^ooaition). 

127. A copy of a deposition of a person who is alive, if filed in the 
Ijower Court and not objected to Uiero, may be used as evidence in the 
Appellate^ Court. 5 W. B. 

128. The absence of hn origii^ deposition frees a record mnsi'be 
aalisfactorily accounted before a copy . can be iMked at ; md ench 
c(ipy shmild be proved to be a corraot eopy ^fore it can be naedv 21 
“ B. 257. 



eorr (of 

129. Where m copy ofe depoeiiicm h ifii]^mper1y enoU 

edniHiimti ie not ^^pxiund of iteelf for a new triiil» tf» mdepetnleiitly of the 
evid«*fice eo edmitted, there is enScient ertdatice to justify the A^iiiotu 
20 W. H. 884, 

130. Aoopyof e deposUton of a Kaz*»^ in a former cane» in which 
defendants were not pci^ieH, is not mltitinHitile us etidence white the 

is admittedly alive and can be exainititid. 24. W, K. 473. 

COFT (Of Depoeitloii given when Defendant was not aparty V 

181. Copies of depositions given in smts in which defemtant \VM not 
a purty caiiiKit be treated as evidence in a case in which he is a {>ai*t\\ 
8 W. H. 519. 

COPT (Of Booument). 

132. Although the admissibility in India of copies in oviilonce mu^t 
not be dealt with by the Htrict rule'< prevailing at a ntHt ftrltis tfint in 
England, yet Their Lordships werecd opinion that, when a copy Ints U^eit 
in any way received and it lieronics the function of tin* Judge to consider 
what weight and VHitte should l>e given to it, it is tin* duty 4«f tin* Jildgt*, 
in oitler to test its authenticity, to satisfy himself that thcr»* is stnin* 
reason for pnainctng acopy instead of the original, that then* Hinnihl be 
some account given in ordinary C4ifies of the original, atnl hoiih* siitticient 
tmson nssigin^ why tlie original is not produced, and tlie parties n*ly 
np< in the copy. In all (mses the whole of the circuniHiancea should U* 
baiked at in <irdor that the Judge timy cH>me to a definite concbisnoi ms 
to the genuineness of the doeutnetit in <|uestiott, and the weight and value 
which he will atUidi N) it. There is a considerable di(fert*ncc i»t‘t wecn tmsrs 
w'hero docunients come in as mere links or as part only of the evidence 
in the case, and tlni.se in which the suit is actually In* »ught upon tho 
instrument of which a copy is tendenai ami the whole (*ause (d* iictnm 
de|>ends on the proof <»f tlie original instninient ; strict pna^f iuh/ 
profierly be reqiiiretl in the latter c?ise. 

Difftliiig with the present docuinenf, sheir Lonlshios wen* not prepartsl 
to say that the High Court Inwl misctirrUHl in <;oiicluding it U> Ik* genuine, 
but the High Court did not rest tt|Km that dociimeitt wholly but pfo* 
ceedtsl upon the whole of the evidence in the case, which ap(MMired to 
Their liordsliifiK amply Bufbeient to uupport the finding of the Court. 

17 W. U. P. (j. 286. 

133. Aoil«enttoatod copies of docu men ts, of witicli the origitmla are 
bled in another suit, are aiiinisaibte tti evidence when not (»hjectetl to by 
the other aide. 2 W, H. 

134. A oopy of a dootimetil shonld not be received in evhleiice until 
all legid meaiia have bt«eii exhausted for {m>ctirftig thoorigthuL Wfetro 
a documeut is alleged to bo in the {nssossion or power of a cert4iifi party, 
Rtich party’s denial in pleading that ho has ever Irul the doeiimcftt is not 
aidBotefit to justify the ouiisshm of the pivK*essos the law pro vidtM f«>r 
Ilia teattmouy, atid bU being caltei on to proJuj^ t!ie original. 9 VV. 
K. 248. 
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COFT {oWfOrtAB). 

A eopjr of » dceomeut catinot be admitted aa eridence milesa 
tbe 4ibaeime of the original in properly accoiiuted for : the mere fact of 
latief. being, in apothor Court is not a sufficient reason. 10 W« B. S39. 

1 3C. A copy of a disputed deed cannot be taken as evidence without 
proof that the original is out of the power of the party produeitig the 
.eopj^ Tlie admtsston of the existeuco of the original is not tantamount 
to an admissioft of the correctness of the copy. \V. II, S, N. 18C« 

137, Tlinu|^li a copy of a document should not be put in as evidence 
when the original itself is available^ yet in a case in which a copy of a 
letter was fifed without objection in the Court of first instance, and 
the writer of the letter ( one of the defendants ) was cross-examined as 
tj it, the Lower Appeliat/e Court wiis held not to be justified in re- 
funing to consider that the cony was evidence of the letter. 10 W. 
U. 2117. 

COPY ( Of English Judgment). 

(Jopies, and not translations, must 1)6 tendered where parties, 
to pnt in evidence jndgnieiitK delivered in English ; but there is no 
law which tlcchires that Bengalee copies of formal decrees of a Zillah 
Court are inadmissible. 10 W. it. 23 

COPY ( Of Huatabood). 

139, An authenticated copy of a hustabood of 1209 (B. S.) of which 
the original was put into the collectorate by the Zemindar according to 
Kcgulntion V"1II of 1800, was held to be no evidence against third parties^ 
defendants in a rent suit. 0 W. R. K .5, 

COPY ( Of Income-Tax Beturns ). 

Copies of Income Tax returns were refused to be received in 
evidence. W. U. »S. N. ioJ. 

COPY (Of Kaaee’s Register). 

141, A copy of a Kazee^s register is not receiveable in evidence. 
Tlie regisf^'r it-Nelf should be prfKluced or pi*oof given of its loss, and the 
entry sht»uld be verified. 2 N. W. F. 

COPY (OfPottah). 

rf2, A copy of a potbdi cannot be received in evidence^ without cause 
being shown for the absence of the original. 10 W. R. ~ 

Copies of pot tabs and juinina-waiul-bakce pipers ought not to 
Iw) accepted on the mere fact of their being attested or autlienticated 
atmies, iHit slionkt bo pi'ovod bytlie best and most distinct evidence 
S W. K. 488, 

1 14, In a nnit for possession with mesne profits of an 6 annas share 
of 3 *raVn)k’* under a in iris {lottah alleged to have lieen gtanfed to 
IT by r.S, the wife of R., a m-sharer with the other defeiulauiSt the 
o r. 8. had no rights or interests in the land lor wliioU 



tK>rY ( Of ). 

the Bmt WAS broAghtj and that neither she nor her husband erar had anj 
possession thereof. 

» t ' 

Held, that a copy of a pottah alleged to been 'granted by T. 8. 

which WAS a statement to the effect that her lenseo was in posHeHsum, 
could not be said to be of itself snfficient Uy make out such a case for 
plaintiff, as to obviate the necessity of further utooi, UU it was rebutted 
by defendant. IIW. K. ''''' 

COPY (Of Public Document). 

145. The native Courts in India, in receiving evidence, do not pro- 
ceed according to the strict tochnicAl rules adopted in England* Ac- 
cording to the practice there, a copy of a public document, authenti- 
cated by the signature of the proper officer^ is received as privui farifi 
evidence, subject to further iuquiry, if it is disputed, 9 M. I. A. 07 ; 
1 W, R. P. C. 80. 


COPY ( Of Quinquennial Begiiter ). 

146, An examined copy of a qninqnonnial register is eviilenoe without 
the production of the origiual. 7 W. U. 14. 

COPY ( Of B©cord.Keepep*8 Reports ). 

147, A copy of a Record -keepers report is not evidence ; nor is a 
copy of a Magistrate's proceeding in a suit regarding other prujierty 
covered by the deed in dispute. 1 W. U. 340. 

COPY (Of Schedule Map). 

148, Where a copy ( the original having been 6Ied in anoOier suit ) 
of a schedule map showing the different plots of land belonging to each 
of several 8hareholdei*s and deihiing their boundaries hacl, as appeared 
from various petitions on the record, been tiled ou more than ono previ- 
ous occasion, and relied upon by the parties to this suit, including the 
plaintiffs when it suited their purpose to do w>, ami where it appeared 
inofoover that plnintiffs had on many previous oscasimm fidmitted the 
correctness of the 'map and that their shares had been demaroatc^d there- 
in. Held that the plaintiffs could not now suo for a fresh measurement 
sod demarcation, and that tlie Judge, in not conHidering the cr»py of the 
map as binding on the plaintiffs, was wrong iu his estimate of the weight 
to be given to it. 18 W. R. 346. 

COPY (Of Bolehnama). 

149, In a suit for possession where plaintiff put in a copy of a soleh* 
nanudi to which defendant was not a pai’ty : Held that although no 
question of right or title could be decided adversely to the defendant 
on the basis of that agreeiiieut, yet it would 1 m> evidence that by an cider 
<»f Court }ihs<hh 1 ou that sole uuiuah the pluiutiff was put with possession* 
15\V. R. 261. 
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<K>9¥ ( or Surfer gtp i rt K 

WO. €0rtillcitl^ cnpbfi of unirof roeinntremeiit diiltift. Bold jbookt, 
*ad umpi ofOoBloiiilble iu ovtdenoe. 8 W. Il« 167. 

QOfnr fOf Timniiitlon of ]iAgiitrato*eftq^powd 

15K A oofijr of o kmtitlaikni of whot a is sD}>po86d to haro 

•aid in Engliab iu a proceeding under Act IV of 1840, is no eridanco 
of an admiitsioti. 7 W. K.^14>t. 

CW>PT (Of Wajlb-ool-ura). 

W2. Where a vmjth-ool^arz was destroyed in the mutiny, and the pliiio* 
tiff tendered in evidence a book obtained from the tehseei office, which 

K otied to contain a c<»py of such wapb-ool-nrz, and of the signatures 
e persons sijypiittg the original, and the name of the official in whose 
twesence the instrument was executed, and the Court below wad satis- 
fied that there was no reason to doubt its being a genuine copy: Held, 
that such copy was evidence, not of a conteuiplated wajib^ool^urz, but of 
one which hid beeo executed aud coutemplated. 2 N. W. P. d 

COPY (Of WiUd 

163. Before a copy of a will is admissible as evidence, it is inouinbent 
on the Court i*} call upon the party iu whoso possession the will is to 
the origtna). 23 W. it. 241. 

CORBOBORATION « 

The evidence requisite for the corrolmration of the lestironuy of 
an accomplice must proceed from an inde{>eiident and reliable source, aud 
previous statements made by the accoinpHce hitnsolf, tlioiigh consistent 
with the evidence given by him at the trial, are iusufficieut for such cor- 
roboration. 11 B. H. H. 196. 

CEOS8-BXAMINAT10K.* 

155. The essence of cross-examination is, that it is the interrogation 
by the advocate of one party of a witness called by his adversary with 
the object either to obtain from sucdi witness admissions favourable tr> 
fats cause, or to disci*edit him. Cross-examination is the most effective 
of all means for extracting truth and exposing falsehood. 6 W. H. 182. 

W6. It is a well known rule that all witnesses examined -in-cbief, ore 
aworn, are subject to cross-examination. The test for determining whe- 
ther Uie depositions of witnesses who are absent, or who have been exa- 
tntiied iu a former suit, can be recetTed, is, whether the party against 
whom tliev are to be used had the power to oross-exmamine. If be 
€H>uld not liave cross-examined, the dopoaitiou of the wituesa ought not 
to be admitted against hiitt. 0 W. K. I ~ 

187. The prtootple that parties cannot, without the leave of the 
cross-examine a witness wtoui the partios having already examined er 
decUned to examine, the Oourt itself tiss examtiied, applies eiioalty wbe- 
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llrar it {ft iatmdftd to direct tbe crouft-eiiifiiiiifttiofti to thowitiitii’i 
tnoalftof fttiot, ortoeiiwmfttiwo^tottohinjf hlft credibiUtjr, for any 
ttoQ mfNitit to tmMr hie crediti tends (or is designed) to get rid of 
effect of each end ererjr eimwer, jtist as much as one that may bring 
enianttiooiidMeiicgr or contradiction . 11 B. H. R. 160* 

158* A witnofts called by tbe (3ourt is liable to be crofts^exuntned by 
any of tbe parties to the aait. 3 B. L. K. A* J. 146. 

159. 0,.j co-defendant whose itiforeftta are soparately repreaented^ 
croas^exatnine another. 1 M. H. K. 450. 

100. A party sammoned by the Court to give eridenoe m not only 
required to answer the questions put to him by the Courti but the oppo- 
ftite party has a right to cross-exatnine him. The statement of any porsoa 
examined is not admissible, unless the opposito party has hs^l the oppor* 
tttiiity of cross-examiuiug him. 11 W. H. 110. 

101. When a person is summoned by the Court, ho is just as liable 
tf> bo crosH-examlued by the parties to the suit, as any other witness* 1 1 
W. B. 408. 

CUOTOM (Oenend). 

162. A general custom is not proved by the statements of two indi- 
viduals, or by proving that two particular teuauts paid at a particalar rale. 
W. R. S. N, 027. 

CT78TOM (IkknU). 

163. In an enquiry as to wliether tonuros of a certAin class are lrans« 
ferable accoruing to local custom, it is sufficient if there is credible evi- 
dence of theexisteuce and antiquity of the custom, and none to the contra- 
ry ; there is no necessity for the witnesses to fix any particuhu: time 
from which ftttch tenures became transferable* 11. W. 348. 

D. 


1 64. Tbe party producing dakhil1«ha is bonnd to giro some eTidenoe 
of their haying been signed by the person by whom they purport to 
have been granted, although the opposite party does not dray the sigoa. 
tare. 14 W. B. 211. 

165. Where persons who snbsoribed to oertain dakhilas were not pro* 
duced as witnesses, and the absence of the dakhilaa was not satiafsotori* 
ly acoonntod for, the Lower Appellate Court was held to have beea 
risht in law in refusing to attach credit to the evidenoe of other 
witnesses' who swore to the dakhilse. 11 W. B. 1(14, 

166. The evidence of a tenant depoeing te tbe genuineneee of — 
fchiitahs prodneed him, if not rebntted, w legUiy sofficteot to prow 
them. 30 W. R. 264. 



DSCISlOH ( BETWKtH OTHKE BAIITIES )• 
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W7. No doVbilah or docnmont, tinlens of rery old dote, dr for ^me 
ot'bor Bpocial reuftooi is Admissible in evidence unless it is attested in 
seme way* 9 W. R. 147. 

e •' 

Where a party filing dakhilas deposed that the amcmntR of vents 
he had paid were accordiugto the sums entered in the dakhilas, such 
statement was hold not to prove the dakhilas, being merely a deposition 
to the fact of a certain payment of rent, and not to the authenticity of 

documenta filed. 11 W. R. 170. 

169, A Civil Court has every right to accept dakhillas tendered 
a party, as undisputed documents, where the opposite party says that 
is not prepared to deny their genuiueness. 12 W. R. 350. 

170, Dakhilas or rent receipts filed by a ryot in a snit for arrears of 
rent or for enhancement must do proved, whether denied by the Zemin* 
dar or not. B. L. II. S. V. F. B. 153. 

171, The Judge having dwbelievod the evidence of certain mortga- 
gors as to plaintiff's hereditary occupancy, was not bound to take into 
eonsideration certain documentary evidence (dakhilas) which were sworn 
to by the same wituosses. 18 W. H. 61. 

172, AJryot who puts in dakhilas as evidence to support his case, is 
bound to prove them. Their admission as genuine is not to be legally 
presumed merely because they are not formally disputed by the kod- 
lord, 7 W, R. F. B. 526. 

DAKHILA ( Attestation of. ) 

173, Dakhillas not denied, need not be attested. 3 W. R,Act X. 148. 

DAXHILA (Unattested). 

I7A Unattested dakhillas, without corroborative evidonce are not in 
law sufficient evidence of payment of rent. 9 W, B. 24tr 

175. Dakhillas unaitested or attested only by the evidence of a ma- 
nager and mooktear, were held to be no legal evidence of uniform pay- 
ment of rent. 12 W. B. 267. 

DXATH-BXIVGIFT. 

• f 

176. The fullest proof is requisite to support a trust which is declared 
by word of mouth by a person at the point of death, and is in terms 
(not clearly indicated ) an intention on the part of the donor to deprive 
his family of all substantial enjoyment of his property. Ordinarily, in 
•ueh eases, a farther opportunity should not be allowed to supply any 
defeda in the evidence adduoed.at the original triaL 5 W. B. 82. 

(Between other BaarUea ). 

r •’ ’ 

177. Plaintiff, lepre^Mitug de<9n9>ho]der, snsd fenr cod&rmatwn 
of title and for sale of the property in execution. Defeudant’a case, was 
that he traa porohaser f or rahiable consideration from the original jndg* 

* tBOBt-debtor. The liOwer^ Appellate Court set aside thi s pica on Ute 
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DECIStOM (ok rACTB)« 

gronml llmi (he High Ctnirt hud declAre^^iti spooml fipponi, loa ^ 
litigation lietweioi dofendliiut ami another party^ tiiai the purclmee in 
quest iou was spurious, null, and void. 

Held that that dtJCiBion of the High Ooart, though not binding i 
final evideiiro against the defendant in this suit, was suHicient to giro 
ptHtniif! a /acta case which, by the ru lea of pleading, it was for 

defendant to iHibut. II. W. R. 118. 

DBCISIOK ( Kx-parte ). 

178. An vx-iHirto decision is not sufhcicnt ovidonco as to the rates of 
aiinilar lands in the neighbourhood on which to base an onhauceiuout of 
rent from 17 to 50 rupees. 7 W. R. 194. 

1)£C1S10N i In former Suit.) 

179. A decision in a suit to which plnintiff was not a party, 
admissibhi as evidence, cannot beheld to bo conclusively binding iimm 
him. 24 W. It. 470. 

DECISION (Of Inter-partos). 

180. A decree in a matter of a mortgage between B and anolherof tlio 
didendaiits in a suit to which iieiliier t)iu plaint ill nor any one privy to 
liiui in title was a party, is not aduiissiblo in ovidcuco as a decision 

' 19 VV. R. ioC. 


DECISION (Of Court). 

181. In a snit to establish an Ihmmr^ right to certain lands, plaintiff 
pivsluccd certiati transciijit dc^cisienH of the Civil Courts in suits in which 
H former holder ot the Roiure of the person who was saiil to hav(5 created 
the riglit, was n party ; but (ho Lower Appellate Court rejected them 
ns evidence <»n the ground (hat tlio defendant was not a party to Uio 
suits: liehi tliat tlie proce(‘<lifigH in such snits came within Die meaning 
of “any transaction'' in the Kv'i«lonco Act of 1872 8. L*l, and were adtiiis* 
Billie as evidence in the case under S. 43, not as contdnsive, but as (*f 
Buch weight as the Court might think they ought to have. 22 W. It. 


DECISION (Of Court upon evidence, not upon arrangement of Parties )• 

182. A Court is bound to decide upon the evidemeo withont 

tcjany previiius arrangement between the parlies, as to the mode iuwhtotl 
the evidence is to be dealt with. 0 W. U. 82. 

DECISION (Of Panchayat). 

* 

183. In a suit in which the question was whether there had been a 
division the sole ovidonco of division was the decision of a panchayat 
reciting that division ; the question, however, not having l)eoii at>all 
matc^rial to the p>int then in dispute. Held, that the decision waa uot 
sufficient evidence of the division. 4 M, H. R. 5. 

DECISION { On Pacts 

In deciding on the facta of a case, Judges should not base their 



amM isolated pleee of endowoe, bat b^e intbeoasidemtion 
and reeord their opituou ou the whole evtdeuoe offered on botit lades. 
6.W.K.9. 

XMOSKEOM (Without diuisdiotion). 

185. A decision set aside by a superior Court, as made withont jnris- 
Aietion, cannot have any probative force whatever between tiie parties. 19 
W. U.384. 

DBCOiASATIOH (In Flaadinga;. 

1 . 

186* Held tbai declarations made in pleadings^ in suits instituted 
lieforo tltu Code of Civil Procedure came into operatiuUy are inadmissible 
as evidence of tlie facts stated therein. 

Held, also, that a Civil Court, which inspects the record of anther case, 
under section 138 of ActVllIof 1859, can only use as evidence such 
documents as are otherwise unobjectionable, and aduiissihle for or against 
either of the parties to the suit* 2 B. H« It. 341. 

BlCLABATlOir (Of Deoeased Person) 

187. The declaration of a dying person, albeit made on solemn af- 
firmation before a Magistrate, who was not, however, the committing 
Magistrate and signed by him, is not admissible in evidonco without le- 
gal proof that the deceased made such a declaration. II B. H. it. 247. 

188. Section 47 Act II of 1855 does not refer to evidence of living 
witnesses, but to declarations of deceased persons in cases of petligree, 
who though not related by blood or marriage to the family, were inti- 
mately acmiain tod with its members and state, such declaraticms, after the 
death of the declarant, are admissible as evidence iii the wime man nor 
and to the same oxteut as those of deceased members of the family. 9 
W. R. 151, 152. 

BIOLARATION (Written- ) 

189. A writing under the hand of a deceased husband declaring that 
he gave his wife |K)wor to adopt, tliotigh not complete as a testamentary 
disposition, may yet be evidence of a declaration of fact, i) W. U. 
4G4. 

DBCESB. 

190. Decree is a evidence, although the parly against whom it is 
treated as evidence was no party to it. 23 W. R. 29:i« 

* 

191. Decrees between parties may be most forcible evidence of title 
bun can scarcely be evidence of possession unless coached in a form 
which is declaratory of possession. 20 W. R. 271. 

192. A decree is admissible as evidence even if i 

rative from not * ' 

W. H. F. B. 1 

te Criaiitkd |Mdrl «>l wy IHgMi 



iHscisis nrt)* S7 

193, WbMa ikHiree k pttt in imeTi€l0iic»9tiil tlio 

fttke into ontifiidemtiou iU inertU or tbe ofuleuooon wliieli it mm Sontided* 
14 W. H. 891. 

Decrees and proceedings to whiok tiie defendonti were not 
ties^ are nut atlinissible as evidence against them. I W* B. 89. 

DBCBBB (Sx-parte). 

195. The fact of a decree in arent*siiit Imving been given ea ^ 
does not detract from its value as evidence of the relalioiislup of landlord 
and tenant lietwocn plaintiff and defendant^ provided due notice had 
been served on the latter; and mich a decree iiuvy l>e (ileil as evidence 
without the judgment on wliich it was funiided. 12 W« B. 478. 

190. Kr^partr. summary decrees nre^ no evidence at all of tlio rate of 
rent levialde. At the most, they are proof only of what the zoiniudar cuusi* 
dered were the proper rntes. W. U. tS. N. 107. 

DECBEB (For Kubulout), 

197. A decree for a A*// a/ for arrears of rent is evidence of the 
rent which the jjnlgment-dehtor in liable t«) pay, only \vh«*n he is called 
upon to ejfccnte sueli IcKhnlent ; not where the cleereo has never been 
executed and no kahuloat has ever been given. 2') W. It. 273. 

198. Bef(H*e a decree whi(‘li rerpiiron a perNon tr> ox«*cnto a / 

ran be list'd us evidence t>f tiie anionnt of the rent cdaiinubh', the 
hohler must take the 8tej)s prescribed in Act X of 8. 81, 21 W, 

]L 88 . 

199. A decree which directs that a knhuleui shall Im* given by the 

fendaiit at a cerUiin rent, union nts to an adjudication that then» irf l)et- 
ween the parties the ndathni of landlord and Uniant, and is important 
cvidt'iKre on tiiat point in any subse(pient suit against the same defeudaut* 
22 W. ]{. ' 

DEGREE (Tor Rent). 

200. A decree for rent is not proof of actual possession. 21 \V. R, 

201. A decree for rent at a certain rate is not conclnsivf* proof that 
the land was held for the years to which the decix*e relates nt that rate, 
until it has been executed. 20 W. U. 4C6. 

202. In a suit for arrears of rent at an enhanced rato where 
pleaded the presumption arising under section 4 Act X of 1859, and 

t ilaiutiS produceil in support of his claim a decree of 1880 dedartng 
dm entitled to the enliaiiced rent and a later decree fur arrears oti the 
same scale : 

Held that the fact that the latfcr decree h;i*l only been executed in 
part and that defemlants never paid more than 21* rnjHiCH tr» t!ie Govifm- 
ment, dal not neutralize the eff ect of adecrecs as the very Isist evidence 
that the rents liad varied since the Ueccniiial Settlement, 11 W, U, 
49(5. 



P.VI, 


tmo [onfmnD w wjtist). 


■IpCBMH Inooi^tetaiMyX 

,';>y . ^ ' ■ » . ^ ^ 

^ HeU ihtLt the Suhordmftte Judge wm quifa jnstified m iwing a 
decree beiweoii other parties to explain an apparent iucon«iHtehcy bet- 
^.vtfeen certidii gtatemetkts in the plaint and in the evidence of the plaintifF^a 
witnesses^ on the ground of wliich iiuiOnsiateiicy the Mo<Hkfiiff hnd reject- 
ed that evidence ; arid tlnit the non-filing of this decree in the first Court 
was a matter entirely witliin the discretion of the Judge and ought not to 
bo uiado a ground for reversing a judgmeut. 17 W. It. 558. 


DintD. 

204. Instruments which are proved by all the attesting wifnessHA 
and agiiinst which there is no evidence on the other side, ought TK>t to bo 
set aside ami treated as wortli nothiiig on a mere possible suspicion of 
perjury and forgery. 15 W. It. P. C. 12. 


BBED (Alteration in). 

2o5. Suit in the nature of ejectment to recover posseasion of certain 
mofattli/f and to set aniile a Mininud, or deed, under which they were held, 
on the allegation that the ^huid, had Ijeen altered after execution, and its 
purport cntiivly clmiig(?d by the insertion of w’ords of limitation, creat- 
ing luTeditary right. The decrees of the Courts in India resjwcting the 
idli'ged alterations being conllictiiig, the Judicial Committts*, upon 
tion to that efTc'ct, onlcu-ed the original deed to bo traasmittod fuj* ii,. 
Sjieetion nt the hearing of the ajipeal. 

7'ho Judiei.d Connnittee upon appeal reversed the dt'cree (» f ilio 
Sadder Dowanny Audaliit, and upheld the dcaMl, as origiu.dlv cou- 
triiiiing the words of limitation, being satisfied that the deed hail been 
tampered witli while in the custody of the rucord keeper of the iS fit/ - 
der Aowefds Court. 0 M. I. A. 1, 

DEBD (Doatroyed by Party 

20fJ. Tn a suit brought against a Collector to compel him to refi*ain 
from prevmding the plaintilT oxecutiTig his decree against certain land — 
the only issue being, whether the land was the private jiroperty of the 
judgment-debtors, or (lovoriirnent service land — the plaintiff alleged 
that the land hml been granted iu free hinni by a sanad; vvliich he 
petitioned the M imlutdar of the parganna to search for, and send to tlio 
Oulleclor ; and, on a refei*enco by the High Court, the District Judge 
found that the Collector did destroy the document that pur^iorted to 
be a copy of a aannd such as the plaintiff petitioned the Mainhitdar 
to aearoh for -—Hold that it was not ooih|>etent for the defeadatit tf> 
say that the doemnont was uot such a one as oould be legally mbiiitted 
in evidtume and that the case came within tho ruloouwiAt 
roiitra HpotUtorem, 3 B. H. U. A. J. 11(3. 


vBeatroyod in the Mutiny}. 

7. Though the of proof of the genuineness of an instrument 
ult4.*red .state lies upou the pt^rty producing aud claiming under it, 



tho littii ftnupednns nppeamtice rtf tJt© infitmim^nt r^iAV be «- 

jilaiued by piwf of iU oHginal fttato when eieeeeled, end ifrs exbunfjp etate 
eiifficieiiMy «cc<ittnt.ed for, to rebut the proHitinptiau (»f the %\mA having 
been fnlsified nnd tampered with after execution by the imriy claitmitfit 
under it 9M.LA.t 

20& When a sait was brought on a motgago deed alleged to have 
been destroyed in the mutinies, — Held that, if it were established that 
the (»riginal deed was destroyed and that there was no copy of it in ex- 
istence, the Court could receive oral evidence as to its coijtonts and 
determine the question of the genuineness or otherwise of tlio det)d on 
that evidence solely. W. R. S. N. 2C4. 

DEED (Of permission to adopt.) 

Where a subsequent deed of permission to adopt was proved, 
A distinct reference made ifi it to a lorinei* (IcimI i>f the naino cluvracter 
which corresponded in every particular with the doscri[>tinn of it given 
in the subsequent instrument, was, in tin? absenco of prt>ol‘ of (,lio cxIh- 
lence of any other docunient or of anything ral(Milal<‘«l to tlimw doubt oti 
the former instrument, held sufficient to establish its idoutity. W. K. 
8. N. 209, 

DEED (OfSale.) 

210, Where (here is a d(*(M] of sale which is inadmissible in evidence, 
because unn^gisterod, tin* salt* recitod in such deed cannot bo proved by 
mere oral evidence?. 7 iM, Jl. U. id. 


211, Doe«ls of sale or wills, which divei^t tho 
must be proved by legal evidence before they can 
W. R. 257. 


roiirso of inheritance, 
become operative, 9 


DEFAULT. 


212. Wliore a plaintiff lias not giv(*n any e\ idenco wha(<*vnr in sup- 
port <»f liis case, In* is not entitled to a decian*. merely on the default of 
the defendant to give evidence. 12 W. R. 212. 

21d. In a suit brought ])y a decree-liolder to establish that certain 
property bolong(jd to liis debtHir who alleged that sin* hud parted with 
the same to her two d/mghters, one of tlie danghters having died during 
the pendency of the suit, her hiishainl who claiinetl as In*!* heir wan 
opposed both by the debtor and her surviving daughter. Held that iho 
Lower Court Imd not sufficiently considereil this change of ciiwmstances, 
and was wrong iu considering the default of the surviving sisUjrt^) 
produce her witnesses as the debiult of tlm husband of the deC0aaed 
sister, C.ase remaiided for a complete trial. 5 W, U. 179. 


DEPOSITION.* 

21 i. A deposition made by a person whor.*in ho ilonied on oath that 
he had presented a certain p^^tition iu fjnurt which purported to l>e from 
him, Wiis held to Ik* inadmissible as evidence iimler Act 1 of 1^72 S. 


Cdmiiul part of my Uigeni jiagc* S2. 



vrnmrm (ot imuxam). 

^ niigltl Imve bom brongJil iMo birt wiw not 

bf SiijMio who pto i d ed Iho owd depooitkiii. 23 W* B«343. 


2164 Tlio K<?-pirW« deposition of a witness wlio might hare lieen culled 

id imm-exaniitied at tlia trial oaght not to liav'e any weiglit giren to it. 

!«W. R. P. C. 11. 

DIP08XTI0N (In former oait ) 

310 . B. M, as the widow of H, ami ndopfcire mother of the minor S, 
brought a niiit against M. M. describing her as the widow of R. N, 
^rioriiigthe existence of D. N. (an a<lopted son of U. N.) in whom was 
Tested the interest of tho pro|>erty of wliich M M, was only a manager. 

Bnbse(T[nfMitly, after 1) N’s death, M M adopted an another infant N. N. 
and on hts behalf, as tho ex|HJCtant snccessor, oti the death of B M, to the 
|>roperty of II, bronglit a suit agiiinst B M for a doclaratum of the in- 
validity of the luloption of C. K. 

Held that the latter suit was not l>etween the representatives in in- 
terest of tlie parties In tho former suit, and a deposition made in the 
fromer was not adniissiblo in tho latter. 2o W. 11. 42. 


217. A defKisition of a pci*son in a suit to \vlii(?h ho was not a party, 
i'«, ill a subsecjuent suit in which he is adefeinlant, evitlence Hgainst him 
iumI against those who claim under or pnr<rliivse from In’in, although ho is 
alive and has not becm oilled as a witness. S. Ji'i of the Evidence Act. 
I of 1872 tioes not apply to sii(3}i a <lt^positi»)n, ])iit it is admissiblo 
under the seel ions relating to admissions, although it might be shewn 
that th(» facts were diffei'ont from what they were stated to be in the- 
former cast*. 


A stateiiu’iit in a bill of sale is evidence against those who are parlies- 
to it. 14 JJ. L. It. App. d. 

DBP08ITI0K (Of Casee). 

218. The deposition by a Cazee of tho vendor's admi.^ion to Iiim of 
a sate and receipt of the considemtion, together with tlie conduct 
stateinentM of tho partios, from legal evdieucc of the sale as 

the vendors. 5 W. U. 175. 

BBPOSmOK (Of serving Feon.) 

219. Tho deposition of a serving peon on oath ia evidence, but tlie 
re|K>rt of the Nazir not being tiixni oath or on any tiling on whioli per- 
jury can be chsrgedi is not evidence. 18 W. H. 197. 


DSPO81TI0N ( Of Witnesses. ) 


, 220. Depositions of witnesses in a former suit are not admissible in 
eyideiico when those witnesses are livtng, and their oral evidence Is 
|nxictirHble, 2 B« L, R. App. 4. 

2fil. Where there is conflict between a Judge's memoranda of 



SI 


ovilletice ami tlte recortled deposit inn of Uie witnesses, ttio Court intisi 
bo guided by tbe latter. 15 W. U. 375. 

222. To enable an appellant in special appeal to succeed on tbo 
grf>iuids that the depositions of his witnesses were not reconled, he 
jiinst show that application was duly made that they should sum* 
inoiied, or that, being pmaeut, application was duly made for tlieir exa* 
uiinaiion. 2 N. W. P. 209. 

22S. Where a Commissioner took the evidence of witnesses i 
the last returned day of the Commission liad expired, it was hehl 
that the dopositiotis of the witnesses were uot admissible in evidonco in 
the cause. 14 W. R. 17. 

224. Under S. 33 of the Evidence Act, depositions of an absent wit- 
ness are only admissible when the prisoner Itim hud the right and the 
opportunity to cross-examine. 21 W, R. Cr. 12. 

225. Before a Sessions Judge c?.n, under 8. 33 Act I of 1372, ad- 
mit the depositions of witnesses given in a former judicial proceeding 
as evidence before him instead of and in place of tiie oral liopositioim 
of the witnesses themselves, it ought to appear that the presence 
the witnesses could not be (ditiiined without an amount of delay or €*x- 
pense which the Ckiurt considers unreasonable ; and if there is nothing 
of a special nature to statid iu the way, the case should be adjourne<l 
to the next Sessions to procure the attendance of the witnesses. 21 W. 
R. Cr. 50. 

DKPOSITION (Taken by Amoon). 

225. The depositions taken by an Amcon may bo road as ovidenco 
when the case comes back to the Court again. 22 W. U. 350. 

DISCBSPAKCIES. 

227. Discrepancies are not loss infirmativo of testimony, because a 

g reater sagacity ou the part of witnesses would have avoided iliem. 1 1 

>. IL B. 140. 

228. Discrepancies in an account of what took place in a conrenwttioii 
are not a sufficient ground for disboUoving statements made by diffenmt 
witnesses. 3 B. L. R. A. J. 332. 

229. In the case of a statement made by one of plaintifTs witnesses, 
tbe question is not whether it quite cf>rres|Kmd8 witn the plaint i but 
whether it is worthy of credit and substantially agrees with plaiiitiS^S 
case. 22. W. R.271. 

239. Where a Lower Appellate Conrt disbelieved a pUiniiff^s story as 
a whole on aoooant of dtscrepaudes which affected a part only of his al- 
legations, it was held to have used a diKcreiion which ft hm a perfect 
right to use and which could not be interfered with on special appeal. 
11 W. E. 307. 



DOCOlf KKT ( ADlCtSSIOK OF ). 


r. VI. 


9i 


DOOmCSHT. 

231, Docnmetiift ftlionid not be URcd as evidence where they are at 
best stntomeiitH made by a porsou who is alive and who may be called as 
n witness. 22 W. B. 213, 

232. Attention drawn to the neglected provision of the Code of Civil 
Procedure, whicli prohibits Courts from receiving on the rec4>rtl of a case, 
without restriction and without diHcrirnination, documents which are 
either irrelovout or inrulmissible. 1 1 W. K. 570*. 

283, Where a document is found, on independent evidence, to 
have been in existence long prior to tho institution of the suit, and also 
to bo genuine, it is not n(*cosbary to insist on the testimony of subscribing 
witnesses. 10 W. K. SiO. 

234. A Civil Court is not bound to adopt the view of a Magistrate as 
to the gouuiuess or otherwise of a document. 5 W. R. 2G. 

236. A Court cannot bo said to have received doenmenta ns admissi- 
ble in evidence, when for want of time to inspect and consider tlieiii, 
it orders them to b(i filed ; nor would it bo wi'ong in law in rejecting or 
returning ihtMu afUn* proper inspection; tho objection of section 129 Act 
VI 11 of 1^69 benjg that papers should be produced in a regular maimer, 
and ius[>ected by a Court at its couveuionce. 1 1 \V. R. 350. 

230. Where a Judgo is influenced in his estimate of parol testi- 
mony by the result of his consideration documents, which ho ought 
not to have dealt with as evidence, there is no proper trial of the case 
9 W. U. 274. 

237. At a trial, certain documents contained in tho schodulo to tho 
answer of the defendants to a Bill of discovery filed in erpiity were 
road tis evidence for tho plaintiff, but tho Court refused to allow tbe 
defendants to rend tho answer to which tlie schedule was annexed. 
Mtdd, that as tho Snpi*omo C(»urt of Calcutta, being Jurymen as well 
«H Judges, had refused to allow the answer to be i\ad, or the ground 
tliat such answer contained nothing material to tlio issue which could in- 
fluence their verdict, a new trial ou the ground of such refusal would 
not be granted. 6 M. 1. A. 44. 

BOCtIMEKT (Added to evidonoe, but still partially g^niiine). 

2S8. A document found to liave been subsequently added to, yet 
in some degree accepted, as genuine, is not inadmissible in evidence. 2 
‘ R.2dU 

DOCtrMBNT (Adminlonon* 

289, With reference to the laxity prevailing in the Indian Courts in 
aduiitUng docnnients. The Privy Council remarked that whilst it might 
pot be desirable in all cases to apply strict and technical rules to 
admissibility of evidoiice in the Courts in India, the substantial principle 
cm which the authenticity and value of all evidence should be 
served. 17 W.K. P,C. 



(kot on nccosD). SS 

DOOUMBST f AdniMten or rojoetimofl ) 

240, A Civil Coort is nrit hound to ndmit or rojoctdocun»ont« becftuso 
they hiiTe been admitted or rejected by a Revenue Court* 6 W, R, 180. 

IKXnnu»T (Maa.) 

I 

241, The production of a false deed does not nocosaarily nullify other 
evidence. 3 W, K, 57. 

DOOUMERT (Filed in another case.) 

242. Where a plaintiff had ineffectually pot in an applicalion before 
trial, praying that tlie documents bled in another suit might bo used for 
the pur^ioKes of this case ( which application was nut refused by the 
Court), Held that to ]mt in such a ^adition and not to tender documents 
at the trial is but laying a trap for the Court and cannot alTrod ground 
for compiaiut if the suit is dismissed. 24 W. It. ItiO. 

DOCUMENT (Filed in Criminal case). 

243, Documents filed in a case under Section 318 old Code of Criminal 
Dn^cedure, cannot be tux^opied tis evidence in a suit before a Deputy 
Collector. 11 W. H. 171. 

DOCUMENT (Forged). 

244. Judgments of the Lower Courts, holding that two documents set 
up by the defendants luuler which th(*v claimed to hold uA jotedarn* were 
fiibricutions, — upheld. 10* W. 11. P. C. 9, 

245. The production of a forged document in evidence by a party 
tea suit, dues nut exempt the (Jourt from a full examiuatiou of the whole 
evidence adduced. 3 W. K. Act X. 149, 

2 16. If a party put in evidence in support of his title, documents prov* 
ed to ho forged, but the fither evidence adduced by him is nf>t itnpeat^h- 
i‘d, tho Court, in rejecting the forged flocumenta, will take the 
im{>eac!ied €*v*idenro into consideration, and if satisfied, adjudicate there* 
oil. 10 M. 1. A. 15], 

247. When false witnesws or forged documents are produced to 
port a case, such fact naturally creates suspicion ; but if the Appellate 
Court has to deal with a just cjwe, though bmlishly and wicki^ly at- 
tempted to be »npjK>rUjd by false evi dence, such circumstance will not 
prejudice the judgment on the merits, wheu the case is supported by 
independent evidence. 

So ruled, when Their I^ordships were satisfied from the evidence iJiat 
an ancient tenure existed, which was endeavoured tr* be supported by a 
forged document and evidence. 19 M. I. A. 123, 124. 

DO€R7MS3VT(Rot on Record^, 

248. A Judge ought not to deal with a case on docameats not forming 



DocuMKirr (old )• 


P. VI. 


pnrt of ilte record, e. o. decisions in ottier cases not filed in ike case* 
19 W, B. 299. 


2>OOUM] 




249. With regard to the proof of ancient documents the proper rule 
SS| that if they are more than thirty years old they need not be proved 
provided they have been bo acted upon or bronght frf>m such a place as 
to offer a resBonable prosumption that they were honestly and fairly 
obtained and preserved for use and are free from suspicion of dishonesty, 
fi Ik H. H. A. J. 135 ; (j Ik H. U. A. J. OO. 


Tlie rule of the English Tiaw of Evidence, which dispensea with 
formal evidence of the execution of a document more than M years old, 
BSBUfutng it to Iw applicable to the* Courts of this (jouritry, does not apply 
to a case in which it is not shown in whose custody tj»e document had 
Ixnui kept; and even then the (Jourt could reject the document if it 
thought it to be a fabrication. 0 W. 11. 82. 


2*51. 'Hie English rule that a document more than 3^ years old, if 
free from suspiejon of dislioncKty, may be adinitted as evidence without 
pro<d of ilio exetudion tu* writing, wiis ludd to be fomuled on a reason 
which had less weight ifi tliis cxiuutry, wii(M*o less credit should lie given 
t«i ancliuit docutuents wjii(’li nro miHiipported by any evidence that 
migid free ilie>n from a suspicion of being false nr fabricated. Even 
in Kngluml, such evid«*nce unsupported was held to he of very little 
weight, Aci^ortlingly it was not allowe<l to prevail here in a case in 
which there was <»ther evidemeo inconsisteid with the title which those 
documents profevssed to create. 18\V. R, 486. 


OP,0 


A docuuKud 30 years old d<»es rud prove itself, in the absence 
^ evidence, that it has cuiuo from the proper cuBiody. 3 B. L. R. A. 
J. 258. 


A document more than 30 years old, although not requiring to 
be formally attested by the witnesses who attended at its execution, 
iiniiBt Im shown to havo come from the custody of the person who would 
halve been ibe projwr person to keep it. 

Where a co-shart'r enters intt» an arrangement ( without consideration) 
agreeing uotto sell Ids share except to his Go-parceners, and then sells 
it to a St ranger who is no party to that agreement, the other parties 
iuU^rested are not aathorlz.f’d to liave the sale set aside or to do anything 
molt) than recover daimvges from the recusaut shareholder. 24 W. R. 


_ k More abseiMje of attest at ion cannot be fatal to the adiitission ol 
a document purporting to be of a very ancient date, aud coming from 
thi* proper custody. 

Court, much less an Appellate Court, is justified in relying that^ 
in the absence of dowimentary evideiire, mere oral evidence is noteuf- 
ficieiit to prove the plaintiff's rase, when the plaintiff adduced 11 wit- 
fie<Hes whose iesliiuotty was fully believed by the first Court. 18 W. 

B. 



(nl 4 »). U 

Where e purty offer* doctiment* of *«eh HU ngirii »* to b« iit« 
callable of liemjr pr*iv**<| by direct evidofice, lie i« bouod to prore their 
ctiHbKiy. 12 W. H. 473 * 

Where a saiinnd bearin^if ^ *eal aod pnrpnrtiojaf to be epwarda 
of 30 jenrs old w»m lendertHl evidetire but w»« not admitted by ilia 
oppi*»«ite party; held that the party tonderinj? it o^^^hi at leant to have 
aildttcei) auch evidence hh he was able of eii«to<ly and of payment of rent 
or other acta done acci)rding to ita terinn. 2l W. R. 279» 

257. Even where a deed or other document im ao ohl that it in not 
aoiiabte to ex|MH!t proof of the/rf /•fi/m of itnexeeution, it» anihentirity miiat 
be inaile out in aoiiie reaHonahle way ; the ti«urd method being javrol 
inony as to the facts of its custody. 21 \V. U. lO. 

Where a document, which is not prove^l }K*catiao of its 
, and of there being no witnesses t<i pn>vc it, is put forward as a do* 
<‘innent intended to ojainite as a inirn^i tenure, it is iiei*essnrv in order 
t<i establish its uuthenti(nty to slniw tliatit was uccotntmnied by noHses- 
aion. 21 W. 11. P. C. 22. 


250. To establish the authority of a d^i(Mnn(M\t so ohl tlint the witness- 
es to its ex(*enti<ni caiifiot. reat-oimblv be e\|MH’*e(l to l>e ij) c*Msleii(.*e, it 
IS not neoesKjM'y tfi go boiiind the |i<iss(‘ssi<kn <it‘ <1^* |H*es{*nt owtu’^r. If 
the (ujstody from whi(di the doentnemt comes into has b<*<;n and ia 

ill whicli , judging fr<un the jMii'port (»!’ tin’ d»»emiu‘ut itself 
^ind tlu^ollior circniustunees of th(> e.'isc^ it wonhl netnr.div he exf>eet- 
cd to rt*sido tin*?! the <locn!nent onglit tf» be tr(’at<*d as authentic to 
4«n«*li extent as to bo fuliuishiblc iu ovideueo in’tween tin* iiarties. llj \V. 

n. no. ' 


2t>0. hen a document is edd that tin* to it and tli6 

xritnessoH have, in all proiaibility, passed f»ut d this win hl, and nvidiui<*0 
c?^innnt bo prodiieed to pn»ve the of its exetail i'>n, the rule in 

England as well as in this r<nuifry is to e»>nij»el the party wlio relie® 
upon the doeumeitt tf» show tlnit it comes fi’oru tin? ciisifsly iu wliich ifc. 
Would na tur d ly be expected to reside, were it u real and autlte.'itic do- 
cument. 10 \\\ H, 1. 


201 . A Judge may lawfully emphty a former deeision for the pur* 
poHO of tfhowing that docnmeiitH wliiidi bear sueh a dislant date tliiit 
their Hites tiit ion or pro^d in the usnal binn is iin|»o.S‘<ible, htttl been naefl 
puldirly on a former «K*cnsio» in the aunie Court when they had been 
found to be authetilie. 1 1 W. H. iJ' 

Held that, Iwfore a documeiit, of wlmterer Hgfi if may be, 
be pnt in as legal evhltMK*e, there must be sivorii teistiiiuoiiy aa to tho 
ftmii whidi it has come. 12 W. H. 1M». 

The ftict of a ptiffah being more than tlO years old ivas held not 
to do away with the iieceaHify of proof Iwforo it couhl Ue used Hi evi- 
dence. 10 W. It 237. 
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_ rnnuln^ma^LfOi evidence in ^is isim^ 4hej ^%iiitig 

Ibotb vei^ old docoTi^ntfi^ and found in the poseewion ^ :1i}iepiis^ who, 
in the natural crmrae of things, would be their custodian j mid that he 
I, befbre deeldiag against the plain ttff^s evidence, to have insisted 
the attendance of one of the parties, who had been cited by them 
as witnesses, but who had refused to attend. 17 R. 846* 

268. Wliere a document purported to be 48 years old, aud a nfohurtr 
•wore to its liaving been in his custody as keepcn* of plaintiffs^ records 
for the time of his service, the evidence was held to show (if credible) 
that the docnmeiit had come from proper custody wn’thin the meaning 
of Actl of 1872. section 90, and to require no direct evidence of its ge- 
nuineness. 21 W. R. 45. 

2GC* Where a labalah upwards of thirty years old was produced from 
proper custody and offtn*ed in evidence, but rejected by the Lower Appel- 
late 0<»urt as not genuine, because evidence had not been given that it 
had remained in Ihe custody of the parties after the death of their father, 
and because it had not been filed in any public office, and no mention 
made of the purchaser in tlie m(»fu.ssil or at the Sudder Station : 
Held that it was erroneous to require such proof, and to overlook the 
evidence of posseaaioii under the kuh a I ah, 21 W. It. 130. 

267. Per Baley, J. — The omission in the first Court to enquire or 
specify in the judgment as to wdiether a jwtfah which is admittedly 100 
years (»ld and which is actually supported by the evidence of old 
witnesses, comes from proper custo<ly or not, is not a sufficient reaaon 
to invalidate tlie finding that the pottak is proved ; nor is it a defect in 
the investigation affecting tlio merits of the case which, would justify 
tho iiiterforence of the High Court in s^ieciai appeaL 

Per Glover, J. — 'Pho questif>n as to proper custody is not in issue, the 
Judge having found tho piaived by evideuce of wituessea. 17 
W. R. 280. 

DOCUMENT (Production of— after time). 

268. Where knuhrah papers which formed the very essence of the 
action were not filed or produced by the plaintiff within the time pres- 
criVied by law, the Court of first instance was held to have l>een justi- 
fied in rejeoting them when subsequently tendered as evidence. 18 W. 
R. 518. 

DOOT7MENT ( Prodaotion Of--^f reoent date ^ 

260. The mere production of a document of recent date is not pn>of 
of tho genniness of such document. Before receiving it, the Court 
must decide whether, upon the evidence adduced, the party seeking 
put the document in evidence has given sufficient legal proof of its 
being what it purp(»rts to be. 8 W. li. Act X, 12. 

DOCUMSirr (Proof 

270. In order to prove legally the execution of a document of which 



thKt ii6^ Mdottlttd d 4oodi^ »iilore» Jlhe {mrport of ^ 

idiisi be retd toitim 4^ he uiiiet be neked wheiiier the origtoid of lite 
ietiie wee whtit he exeooted. i 3 W« R. 429. 

27 1 « It in mvt tteoasaary for e party who desirea to prore a dooUment« 
to call the writer of it, if altva« m a wittieas, so long as ho oau give otiier 
Bntisftictory proof of its execution, 12 W. R. 30. 

BOGXJMSHT (Sent for by Court) . 

272. A suit for arrears of rent tinder a KuhooJpnf, the execution of 
which was denied by defendant, having l>een ileci*eed in favourof plaintiff, 
an ap|ieal was preferred to the additional Juilge, who stmt fur copies 
of two docuuiLMits, (previously filed by defendant in the Assistant Ma- 
gistrate and Registrar's offices respectively), which neither of the paiiics 
had put in the (Jourt below, and iiMod them as ovidenco in favour of the 
defendant. Held, that neither of the documents could be ]>i*(>p<n*iy used 
as evidence between the parties to this suit ex«‘opt for (ho purjMme of 
cross-exM mi nation of witnesses in the Court of first it»stance, and that 
the use made of them by the Lower ApjHjllate Court was unfair to 
plaintiff and caused a tiiistriab 10 W. H. 92. 

DOCUMENT (Rogiflterod). 

273. The circumstance that a copy of a doonniont has boon obtained 
from the office of a Registrar of detHlsdoes not make that r(?gis(er(‘d docu- 
ment evidence, or rendt'r it operative against the persons who appear to 
be affected by its terms. 2l W. It. 2Cu. 

DOCUMENT ( Unregistered ). 

274. A Lower Appidlato Court was held to have done wrong in 
givijig effect to an uiiregisferc^d bond which by reason fif its not having 
la*en registered was n(»t admissible as evidence nmler the provisions of 
the Indian Registration Act, even though it was uot s|x;cificalty objected 
to in either of the Courts below. 10 W, R, 23. 

DOCUMENT ( Unstamped). 

273. The want of stamp in adornment mlniittod as evidence, where 
the error of receiving it unstainp'd did not affect the nufrits of the case, 
is not a ground for reversing a decision. 1 1 \V. R. 520. 

270. Where unstamped receipts, whi<’h might have Iwjcn properly 
rejected by the first Court, have been filed there and accejiled as evi- 
dence, an ApjHjlhite Court is bound to consider thorn lis evidence in the 
case, and the ilecret? of the Court of first instance cannot be reversed or 
modi lied fur wantof the stamps. 12 W. Mis. R. 47. 



BEDOBSEMENT. 

277. The mete absence of an endorsement on the back of a 
ainnot prevail ag?iiuHt positive proof of imjnmnit. W. R, Mis 
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Mid itfirf*gt«k»rt9cl #ttdr>raemaiit of sttoli piiyiiieiit iitwle hj tlie 
iM»rtgfigi>e (delmKl^iil) on the regMlercNi iitortgHge bond wan teiidei^ iia 
efideuoe of micb |mvmeiit t IJeld, that the endorsement was admissible 
Ml eonfirmabiry evi^ience of the aatii received by the defendant iiotwith- 
elimdtitg the want of niguatare. 

Held, that as mere confirinatory proof of a fact proveahle by oral 
evidence although Htatedin writing, the endorsement was aduiissible^ al- 
tbongh not registered. 7 M. II. K. 1. 


279. Tti a suit fiir fvmaesHinn of certain lands^ for satisfaction of ‘a 
uikhtott Mtipf find revorsfd of an Act X. decision, the plaintiffs obtfdned 
H decree in the Court of first instaneo, the Lower Appellate Court, 
ami aubsequently in the High Court cm appeal. It appeared tlisfc 
tlie fjower Courts luid before tlic^in an incorrect copy of the Thahfmsi 
Jfnp, the original f<iriiiing part of the record of aiudher suit. The 
High Court oil appeal lofnsed to sc'nd for this 3Lc^> j but sub- 
ae<piontl)% on review, it was sent hir. There was an endorsement on the 
back) whicli did not appear on the copies originally before the Court, to 
the effect that the lands in dispute wert* point e<l by one T. (5., acting ns 
figent for the plaintiffs, to bo measured ns btdonging to the defendent*s 
talook. Held, the chs(‘ must be remanded to the liower Appellate Court 
t<i determine { I )\vhet her T. (\ was the agent of the plaintiff; (2) 
whether, a<!ting witliin tlu^ scopts ot his authority as such agent, he ilid 
aign the I/op ns a correet Mnp, and pointed out" the hinds as belonging 
to the dehmdsiit ; ( d ) and if st», how far these acts of the agent were 
binding on the plaintiffs, d li. J.. H. A. J. 377. 


BNBOWMBNT. 


The more fiict of the proceeds of any land being iipod for the 
anppurtof an idol may not be proof tliat those larnls formed ^n emhnv- 
inent for the purpose ; but whei’e there is npparenllv good evidence 
going back for more than half a century tliat tlie land was given for the 
BUpport (if an idtil, proof that from that tiino the proceeds hud been »o 
expended would be strong corroboration. 8 W. U. 43. 

Birx>OWM[KNT( Proof of). 

2P1. The mere fact that a portion of the profiU of land in the posaes- 
Mon of a party had Inmn fv»r some time used h>r the worship of an idol 
IS no proof of an endowment, and mnnot impose on such party the liabi* 
bties Httaching to the office of n^hebuiL 18 W. li. 399. 

SHT&XBS ( In J m a io abmidoe Heoorda). 

282. Entries in Jummabniulees, and in similar records, ahonld be 
supported by independent evidence, I N. W. l\ 18. 

nramiBS ( in Heair^ Book). 

.283. Under Section 4 Act II of 18^3, a Court is entitled to refer to 
entriei ittade by its own officer Uie ami End Uiemm that a wstvut 



beetiimidl in iix^rdutice with ma appUcatioa adiaittod to have 
hfsw ata^. 8 W* 277. 

BaaOE Of LAW. 

284, A complete ilisrefifard of evidenoe wKJch, alihoaiifh not eoficla* 
»ive and an entoppel, \h of such a natare tliut a judgment in oppoaitinn 
to it cannot be allowed to atand : it amoauta to an error iu law. 23 

W.IL65. 

When a Judge decides without legal evidence, he commits an er- 
ror in law. 9 W. K. F. B. 

280. It is an error in law to reject the evidence of weavers simplj 
because they are weavers by caste, or ta accept the evidence of witness- 
es who are cultivators because they are cultivators. 17 W. R. ICl. 

287. It is a ground for special appeal, if the Appollaie Court diare- 
ganls one side of a case, and turns its attention exclusively to the evi- 
dence on tlio other ; but it is !i(> error of law inendy t(» proTiouuce uo 
objection upon the evidence on the former side. 21. \V. 11. 300. 

288. The imprf)bability of plaintiff having received payment for ftno 
bill whilst another and older niio remained nnpai<1, was no resHon for 
the Judge refusing to consider the evidence adduced by plaintiff in sup- 
port of her demand, and his not having done so was held to l)e an error 
of law. 

So also the Judges having entirely ignored tho evidence with rcgsnl 
to an fuitry in tht* phiintiff’s day-book on which the first Court decided 
the case, was held to be an error of law in tho investigation and a 
pro[»er subject for sjK^cial appeal. 18 W. K. 53, 

280. In a suit for possession by a lessee, where evidence waa erro- 
neously rejected by reason of a total misconception of tho position of 
plaintiff^s lessor, and such rejection affected the deciaion of the caa« 
on its merits the error was held to be an ern>r in law. 17 W, It, 255, 

290. The Court saw no gn»und for saying that there wn« any error of 
law in the Ixiwer Court, when it found that a decree was made in 1849, 
and that the amount of rent stated in it had never been paid, but that 
for twenty years subsequent to the decree a reduced rent had been 
paid, coining Uy the concluMion that the decree had been abandoin^ by 
the parties or treated by them as a matter which was not to regulata the 
amount of the rent. 17 W. It. 418. 

291. In a suit for ejectment on the ground that defendant was hold- 
ing over after the expiration of liia lease, defendant** vakil deposed on 
oath in the first Court that defendant had no dricmnents whatever and 
that those he once had were burnt. When the case came before the 
Subordinate Judge in appeal, he permittwl the defendant to file a new 
piece of evidence, ru. a potlah whhdli was alleged to have escaped the 

general destruction* 
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Held that the iidImiHFion of the pott^ali on the mere ipnr. (^ixii of the 
defendtint wan a HtibMtantial ermr in law^ even tliongli plaintiff neither 
admitted nor denied the document: that the Subordinate Judge bad 
no right to admit the [>ottah under the circumstances ; and that if he 
hadi he was wrung in deciding the case upon it without taking evidenoe 
aa to its genuineness* 10 W« U. 88. 

292, Tlie mere ftict of a vendor declaring in her deed of sale of a 
moiety of a landud ostnto that who wan the proprietor only of that moiety 
and that the other moiety belonged to her deceased sisteris son, was 
held not to bo conclusivo evidenco against her being proprietor of the 
ether moiety nor to injure the right of a purchaser from her of such 
moiety* 13 W. U. 2* 

BVIDBHCB. 

203. The observation that tlio evidenco of a witness proves too much 
IS not rebutted by the suggestion that it cfiniiot bo supposed that the 
witness was suborned, for, if he was possessed of common shrewdness, 
he would not have overdone the thing and thus have given rise to such 
an objection* 5 W. H. P. C. 127. 

29 k It is for a party to adduc^j his own evidenco, and not for the 
Court to ask him to do it. 12 W. It. 470. 

293. BySactioii lOof Bengal Reg. XXVI.of 1814, the^VfWcT^^^^ 
is bound to record a proceeding spocitying the points at issue, and to 
call for ovideuce for and against the claim. 5 M. I. A. 271/272. 

296. It is not the business of the Court which has to deal with facts 
to take up ftcrittlmf one by one, the different portions of the evidence. 
What it hiisto do is to Uike the evidence iu all its parts, consider the 
l>©i4ring one part has upon an(»ther, and see whether taking the whole 
together a case has not been made out. 19 W. li. 213. 

297. Held that the applicant had a right to establish what the 
lawi^equirod by any evidence sufficient for the piir|>o8e, and that the 
Court had nojmwor to require from him any particular kind of evidence. 

298. Even if the evidence upon the record is in itself insuf* 
iicient, a Judge may properly decide the ciise u|K)n that evidence, 
if the defendant c<inseiits to its being taken as sufficient. It is the du- 
ty of the party who wishes to object to evidence, to object in the 
first instance, and not to delay doing so until the case is before the 
High Court in special appeal. 12 W. E. 245« 

299. The consideration of a case upon evidence can seldom be satis- 
factory, unless all the presumptions for and against a claim arising on all 
the evidence offered, or on proofs withheld, on the course of pleadings, 
and tardy production of important portions of a claim or defence, be 
viewed iu oonnextton with the oral or documentary proof which 
might auAse to establish it, 5 W. E. P. C. 33. 
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300. In questions of dinpatiHl 6iote» tlie mte of the Jiidtoial Jpoiimitt* 
lae ihiit the orditinrj lein%i md tensonnble presttmpthins of h^U wist 
not be lost sight of in tiie trial of Indian oases, huwerer untrastwrthy 
tnueh of the evtdenoe sabrnittad to the CotirU below may <K>mmonly be ; 
that due weiglit must be given to the evideiice, and that evidence in a 
particular case must not bo rejected frt>in a general distrust of native 
testimony, nor perjury widely imputed, without some grave grounds to 
support the imputation, as such a rejection would virtually submit the 
decision of the rightaof others to the suspicion, and not to the deliberate 
judgment of the Judge. The entire history <d a family must, therefore, 
not be thrown aside because the evidence of some of the wituesses is 
itioredible or untrustworthy. 14 M. I. A. 34t>. 

301. In estimating the value of evidence, the testimony of a person 
who swears positively that a certain conversiition took plsc^) is of more 
Value than that of one who says that it did not. G \V. It. 

802. In a suit, which involved a disputed question of fact as to an al- 
leged adoption and the due exfcution ot a Will, the Courts in India dis- 
regarding other evidence, relied stdely upon the evidence of a witness 
examined at the instance of tho Ccuirt itself. The effect of the evidence 
of this witness was to show that at the time of the adoption and execution 
of the Will, the allegedTestator was iii a dying state, and, although at times 
roused to consciousness, was, from his enfeebled mind, incapable of under- 
standing the acts he was represented to have performed ; the Court be- 
low, however, up(m the evidence of this witness, as to his testa- 
niHutary c/vpacity, corroboraled, as it thought, by a letter of the 
widow of the alleged Testator, recognising the adoption, and by her ac- 
quiescing ill the perforuiance of certain funeral rights of her deceased 
husband hj the supposed miopted son, pronoiinood both the adoption 
end the Will t<i be valid. Upon appeal, hedd, that although as a general 
rule, in a question of fact, the Judicial Comniitteo were unwilling to dis- 
turb the judgment of the Court below, yet that as it was the duty of 
the Api»ellate Court to weigh the evidence and probabilities, and form 
an iiiaependent judgment, and taking into oonsideration the evidenect 
regarding the state and capacity of the alleged adopter and Testator^ 
they were of opinion, that the evidence relifnl upon wna so unsatisfac- 
toiT^ that neither of the decrees of the Courts below could be supported, 
aud reversed the same with exists. 10 M. 1. A. 429. 

803. Where it is manifest that the Lower Appellate Court has dealt 
with the evidence adduced on botli sides, has weighed it, and come to tho 
c<mclasia 0 that tho plaintiff’s witnesses ought to be believed, the giving 
in the OQurse of its observations a reason which may not be oonsiderea 
a good one is not a ground of special apjieal* IS W. R. 1 10* 

304* Where it was found in special appeal that the Iiower Appellate 
Cemrt, after considering the evidence of the witnesses in detidl and 
giving its reasons in detail for rejecting that evidence, had not met the 
judgment of the first Conrt in a single point, the deciaion of the Lower 
Appellate Ckmrt was reversed, aud that of the first Court restored. 21 
W.R. 138. 
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9^6. Wliam ilt^ evidence Ibe Lnwer A.p|^tUU Court Wee not 

in inw to iimtifj Utnt Court in giving n d^ree for rent in ex« 
Met <4 amoant deore^ by Ute finit Coorti| tite High Court in apecifil 
eppenl ordered it to be viu*icd bj making it ecoord with the decree of 
Abe firet Court* 28 W. B. 149* 


808. In n anit to aet aside a summary award under section 246, Civil 
Procedure Code, a Judge is bound to find facts upon the evidence ten- 
dered and tf^en in the esse, and not upon any evidence taken in the 
nuiamary cause. 14. W. R. 96. 

Court of first instance ought not, becanse it is satisfifod npon 
tlie evideiu^ which one of the parties has given, to prevent titm from 
putting u}K>n the proceedings all the evidence that he wishes to give, so 
that he may have his case brought fairly before the Appellate Court. 
28 W. R. 63. 


308. Where the evidence is accepted by a Subordinate Judge ss 
sufficient to warrant a decree, and the case is only remanded for a defect 
of parties, his successor is justified, when the case is returned by the 
first Court, it» respecting the former judgment and looking upon the 
evidence nsprima facie good and sufficient. 14 W. H. 380. 


809. In this case the Privy Council, after a review of the evidence, 
held that the plaintiffs (respondents) had failed to prove either title or 

S icmssHsion, so as to entitle them to disturb the lotig possession of the 
efeiidants ( apf>ellHtit« ) ; observing that, if Tlieir Lordships had been 
sitting as a Court of first instance, they would have deemed it impossible, 
unou such proof of title as the plaintiffs had given, to disturb an admitt- 
ed possession of upwards of ten years. It seemed to Their Lordships 
that the High Court, having originally treated the title of the plaintiffs 
as depending upon a release by the Judicial Commissioners, and finding 
that the release was not made oat, fell back upon a proceeding of the 
Deputy Collector, and had not given sufficient consideration to the 
nature of the proceedings of that sub«>rdinato officer, and the manner in 
which they were dealt with by hia official superiors. 18 W. B. |F. C. 9i. 


mnwaom { Addittonal). 

310, The parties in an appeal are not entitled as of right to put in 
axlditional evidence. The Appellate Court may allow additional evidence 
ill certain oases ; but a special appeal will not lie in the event of the 
Court refusing to allow it. 7 W. It. 489. 

fill. Where there is sufficient evidence of a fact, it is no objection to 
^ tlie proof of it that more evidenoe might have been adduced. 1 W. B, 
P. C. 25. 


S12, It is incumbent on a Conti taking additional evidence under 
•eoHon 855 Act VllI of 1859, to record its re^iaons for admitting such 
evutence, but such record is not a condition imeodeut to Uie reception 
f i^sh evtdetice. 1 1 W. R. 47, 48. 

813, A decree-holder, having sold in execution the property of bis 



sviMHCi {4§ orMm w 4| 

|iidgm«fit^6blar (W), became himeetf the |mrohatier end eeM it egein 
i^y Pleiiitlff ofi going to lake fiomieMHioii frnitul defetHlecii lbmpe» 

who cieieied under a mokitmree potUh |^t*atited b;f Oand denied phiiiitiff^e 
title Uiaiij thiitg but the rent. Plaintiff eneii for kbee poeeeeeion* The. 
L<)wer Appellate Court gave plaititiS a duoree after oalbug in D ai e 


Held, that the Lower Appellate Court ahonld bare atated moat 
fulij ami clearly i(e re^taons for calling for fresh eridenoe but that, tti 
point of law, it was sufficient if that Court ooiiKidered the inatter and 
Mtatmi that such reasons existed without iiientiouiDg what they were. 

Held that the I/<»wer Appellate Court oommittml as gran^ and mate- 
rial error in considering D*s evidence a conoluKive on the piiiiit of 
the geiiutiieuesa of the inokiiriiree p<Utali set up by defendant and tliat 
it was just as necessary to weigh the value of his testiniony as tliwl of 
any other witness. 12 W. II. 245. 

MVlDmOM (AdmiMibUity of) 

314. The rules with reganl to the admissibility ofevulenci^ are not 
to be observed with the saitie strictiiesn in proi^fediiigs in the native 
Courts ttt India as in the Courts in ISnglatid. 7 M. 1. A. I2H. 

315. A decree for rent is a<innMHibie in evidence agsinst a ihden- 
dsiit to prove the rate of rent he was liable t-o pay, although the decn»e 
Itas not been exccntetl for three yeai*s, and has therefore becoino 
under the law of liuiitation. 14 B. L. H. P H. 370. 

Held, (Mitter J. diibitante) ilint when a witnesa says that a 
party is in poHseHsion of land, that in fsnnt of law is adtmserble evi- 
dence of the fiict tliat such party was in possession. 13 VV, II. F, B. 42. 

317. Whei*e no objection had Is-en taken as to the admissibility of docn- 
mentary evidence, viz., a decree, and other proceeiliugs in ivgard to that 
decree had U-eii unule use uf l>y the opposite |>arty, an Ap{s^ilate Court 
has no jurisdiction to exclude it. 3 B. L. II. \. J. 214. 

318. Whei’e evidence, such as hearsay, is itnf>roperly admitted, the 
question for the Judicial Coinmittce is whether, rejecting that eviduncs*, 
enough retnaiiiH to hU{)port the fiiitling. 

Diaapproval was expressed by llieir Ijf^nLbipsof the roceptioti by tha 
Lower Court of evidence which ought not to tiave becu mimitted. 6 B. 

L. R. P. C. 

XTZDnCB (Aa opgo&ed to auapioion;. 

3)9. The 8ndd$r Amten having held an adoption proved, the Priiiei« 
pal Sadtier Anieen, on appeal, reverseii that dHctaion on tite facta. The 
case caina before the Hi^t Court on special sptieal and the deciston then 
given was appealed to England, and special umvo was given by Her 
Majesty to apiieal against the decision of the Princiftal Sudd^r 
Tlie decision ol tbe &gb 0»urt on the law was fnlmitted to be ^ 
the Judicial Committee reversed iha Suding of tbe Prtuci|ial 
on tba facta. 
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, Uiottgli nnregUtered {regiEtmlioii not being com polaoiy), wlieu 
ij all tlia attoating witnesacs, and againat wliich there is no evi* 
^nce on the other aide, ought not to he set a^ide ou mere sitapiciou of 
perjury and forgery. C B. L. B. P. C. 

WmSaSHOM (Before App^te Court). 

820. Where the plaint iif hitnaelf is present ; the Lower Appellate 
Court mav in its diseretinn exiiitiiine him, if it conKiders his evidence 
material The reqiiiretnents of the law are suOicientiy iiiliiUed if the Court 
records that it considers his examiaation necessary. 13 W. H. 328. 

821, Where a party has been prevented in the first Court, and the 
evidi'tioe on the record is not deemed sufficient by the Appellate Court, 
the latter Court does wrong if it refuses to receive the evidence which 
haa been excluded in the way indicated. 23 \V. R. U3. 

BVZBBNCB r Ciroumfitanoial). 

322. In dealing with questions of fmtid there is no reason why cir- 
cuinstantiul evidence should nt»t be acted upon, if it is sufficient t(» over- 
come the natural presumption of honesty and fair dealing and to satisfy a 
reasonsble mind of the existenoe of fmud by raising u couuter-presnmp- 
tion. 11W. R. 482, 

BirXBBNOS (Cogent). 

323. Evidence of possession and enjoyment for a series of years ia 
of itself, if unanswered, cogent evidence of title. W. U. S. N. 243. 

BVIDXNOB ^Collateral). 

324. Section 88 Act X. of 18,’>9 iThit^s to the filing of documents 
fiirtiiing the basis of the plaintiff's claim, and not uf mere coliateral evi- 
dence. 1 W. R. 2t)3. 

BTXDENCB (Oonfiioting). 

325. There is no better criU»non of the truth, no safer rule for in- 
vestigating cases of coi^icting evidence wliere perjury and fraud must 
exist on the one side or the other, than to consider whnt fact4* are bevoud 
dispute, and to examine which of the two mses best ai'cords with tnoaa 
facts, acci»rding to the ordiimrv course of human affau*s aud (he usual 
habits of life. 5 W. R. P. G. 2d. 

XVIBBKOE (X>ocu 0 ieQtary}. 

826. The rules which regulate the conduct of cases in the tnnfussil 
Oourta do not ueoesaitate the proving of documonta which at*e ttoi dis- 
puted. 14 W. R. 8. 

827. When a docutnent is tendered in evidence, the Court has no 
right, without distinctly deciding whether it is or is not pr»>ved to be 

to decline to receive it for the mere i^neral reaBou that it nav 
or prtvbably be a forgery. 10 W, H. '''' ‘ 

Documentary evidence should not be summarily rejected for 



tVIBKKCl fboCBtfKKTAUT ) 4l 

wunt of legHl proof, niilees the party producing it understanda the nature 
of the pnK>f required, aud has au oppurtuuity of oruduoiiiff it. 
8 W. R, Act X, 169. ^ 

329. DiKJuinectary evidence tendered by a plaintiff ciinnot be reject- 
e<l merely because it had not been adduced iu a former euit to which 
plaintiff was a party. 9 W. H. 381. 

330. Docninentary proof is not absolutely necessary to prove an endow- 
ment. 8 W. R. 43. 

331. Courts of first instance ouffht to specify what portion of the 
documentary evidence on the record they have nc<^epted, and what por- 
tions they have refused to listen to. 21 W. K. 77. 

332. All the proceedings of the parties in respect of the nse of 
docninentary evidence are matters to be recorded on the proceedings 
of the Court by the Judge's own notice. 21 W. U. 77. 

333. The best evidence in support of a deed of gift are the witness- 
es to its execution or its custody; it is not necessary to support it by 
documentary evidence. 10 W. R. 202, 

334. When a Lower Court dismisses a suit on the gronnd that the 
documents on which the plaintiff based his title were not authentio and 
genuine, it is ificmnhent on the Lower Appellate Court, before 
giving tlip plaintiff n decree, to find whether the documents in ques- 
tion were authentic and genuine. 6 W. R. G4. 

33.0, The latitude with wliich documentary evidence is nn^eived in 
the Native (’ourts in India oliserved upon, and such practice condemn- 
ed, as involving unnccessHry costs, the adminisirstiou of jusctice re- 
quiring that the admi-ssion of documents should l>e atrictly conduct- 
ed with reference t^i the principles regulating the admisaiois of evi- 
dence. 7 M. 1. A. U8; 4 W. R. P. C. 128. 

330. A mistake Tn>ide by a Lower C<mrt in admitting or rejecting 
documents as evidence is not sufficient to warrant a <jHse being sent 
biu!k for H new trial, unless tlio iiiistake has really ur materiaily affected 
the decision upon the merits. 24 W. R. 392. 

337. Where two sets of jniama-hmult^fi paf>ers put in by parties to a 
suit are such that either would be iiiadinisKible if objected to by the 
opposite party, each party by insisting ou his own najiers baiw himself 
from objecting to those of his adversary, 18 W, U. 502. 

338. Held, that a Lower Court in taking evitlance ordered under 
section 353 Act VlII of 1859, acts in a ministerial capacity ; tliat a de« 
fendani may raise any objections he pleases to the docomeiitiiry eyidenoe 
adduced liy^the plaintiff when it is snomitted for the coiisidemtiou cl the 



BTIlWItCI (%»**«*T ). 



«a». Wl»» • roed for dwMkgw. f..r wlae of timli^r »^d 

.. .BW by Gowuro«il jrftor being wMbed on to bie eeUte, eml 
bin iHiffht dederad »• ngniniit Gorernroent to nil timber fclmt in tne fiitiue 

nmy ^ wediml on to l.» eeUto. Held, that the "«» ?"« 

wJoognizable by a Court of Small CansoH. Held farther that it 
iMomnry for lilaintill to produce docuinentni 7 evident in "OPPO” 
the riirht, or some decree or deci«ioii of cjotiipet^iit authonty esiabliHfUttgf 
tbe enetom. Lords of Manors are allowed to esUblwh rights to wrecks, 
kc., b> long continued and adverse nssertion of, and enjoyment under, 
snoli claim } and the plaintiff was entitled to have the question tried by 
tlie evideiioe he bad adduced. 11. W. H. 97. 

Wrro»NOB (ta-parto). 

U40* Bvideiioe taken in the alwence of a defendant at an ex-pnrU 
hearing, camiot be used againai him ou a re-tnal. 12 W. R. 130, 


SVIBBZrOS (Xxtriiudo), 

841. Etfrinaio evidence may be receiv^^d identify tbe thing referred 
to in a written agreement. 5 B. H. R. A. J. 87. 

842. Wliere the w»>rds of an agreement are plain and unambignona, 
tliey should not be explained away by extriimio evidence, and still less 
by mere reasoning from probabilities. 1 M. H. R. 264. 


BVIDBIffOB (Bor Be&t.) 

31?. A decree in a former suit declaring the rent ^yable by • ^ot 
is evidence of the i*ent still payable by hiuiy uuleas i*eGutted by him by 
(n^oof of change. VV, K. S. N. 9u. 


BVIDXNCB (Hearsay.) 


844. TIte taking down of mere li^r^ay evidence in a case where bear* 
say is not aduiisuible as evideucey ooudeinued. W. U. 8. N. 

8. Hearaay or mediate evidence is admissible when the ab^ience of 
other evidence is not aooouuted for as to subjects which cannot from their 
very nature admit of the pix)daotioii of immediate evidence^ or when it 
tends to expliiiii an act done and forms part of a particular tramaeiiDii* 5 
W. U. Act i. SO. 


846. The defetidant having stated his readiness to rest his case on 
the evidence of two witnesses, who, when called, gave testimony un- 
favorable to him,— Held that the Court was not bound to adont or act 
upon Uieir evidence which was inconclusive and ohiefiy hearsay. 8 W. R. 
284, 

847. Where the High Court fotsnded their jjudgmeiit upon evi^nce 
whidi did not jnstify tlie oonclaston, the Judicial Committee revmwed 
the whole evidence, in order to aaoertain whether the decree ooeld be 
attpprted. 

0« en inquiry ea to the fact of luiaaqr under Act XXXV of I ^ 

finding as to the actual lime wbea«Uie lunacy began is beyond the juris- 



diction of the Jfla«ci*l<«cor wiOeing tlie enquiry. WIrtow Jfce fect of 
ItiiiAcy wiw ndfiiitted, and fclie qireition mm the date at^ whteii it eom^ 
mencsed, th« ertdence of a planter in die neigfrbonrfiood a» to onnmoii 
reports for years in the rillsge as to the Jatiaoy haring fidnritfed 

by titti lower Coart, the Judicial Committee refused to reject ft* 6 B, L, 
R. P. C. 509,410. (7M. 1. A. 187) Followed. 

XTOXTOB \Hosr to bereoorded) 

848. It is incumbent on the Principal Sadder Ameen, eren if he 3bes 
not take down the whole of the evidence in his own hand*writing^ which, 
every English Judge should, to record every material answer tni^e by 
the witness in the examination-in-chief, the cross-examination, audiu re* 
ply to questions put by the Court The substance of these answers 
should not be taken down in the columns of a statement, but should bf 
written down as witnesses evidence is ordinarily written, in consecutive 
sentences. The Principal Sudder Ameen should also distinguish bet- 
ween the evidence given in answer to the questions of the vakil who 
conducts the examinatiou-in-chief, and that giveu in answer to the 
cross-examination. 6 W. R. 112. 

ft 

XVIDJKNCB (Improper Beoeption of) 

349. The improper reception of evidence does not necessarily make 
the evidence no evidence at all; nor does it warrant reversal of the 
Lower Appellate Court's decision if justified by sufficient evidence inde- 
pendently of the evidence improperly admitted. 14 W. R. 20. 

BVJDBlfCS (Inadmissible.) 

350. Where the Lower Appellate Court was influenced by an un- 
proved eunnud and hj farkhutt^es similarly nnanthenticated, the High 
Court reversed the decision and remanded the case for re-trial. 2 1 W. 

B. 279. 

BVIDB]fOE(In another suit) 

341. A Lower Appellate Court was held not to be wrong in reading 
as evidence in the suit, evidence in another suit which h^ been read 
in the first Court, unless it was objected to. lOW. B. 37. 

BVIBHNCa (In moB at Adoption). 

842. In a former bona ^de litigation to which the defendant was no 
party, the status of the plaiuttS as an adopted son was in issue and disposed 
of in his favour. Held that that was gocjd evidence of the ado^ion in this 
casein the absence of better evidence for the defendant. 2 W. B. 168. 

Bvionrci ( In BaMontten). 

353. In the execution of a decree for the possession of land if it is 
found tiiat the bonn^ries described in the plaint are no longer in exis- 
tence, it is sjlowable to take the evidence of witnesses to asoerteiit Hieir 
former position. 16 W. K« 171. 

BnDBirCB ( Hew ). 

On au appeal to the High Courty that Courty aclia|^ under flia 


1 



rAiHi.t ecerov). 

piil«inp>«ftfi{«rnid % te^on S5& Aefc TUI of 1869, extmeto ealMI ftir 
' ^iiniKfiNMiti HeM tiud tttoh power stiould bwcuiitidiiely 
«ft)d Uie re«iop« for exarcmng it recorded or miwcted by the 
Court on the proo«^iiigii ; Mfjbriti, the wittioAset may be Boeti mi 
ilm fmriiea to the euit do not winh to cull; and, nefx^ndfy, the new evidence 
loay not be sufficiently extensive to si^isfy the end of justice 1 1 M.I* A. 28. 

$&d. Where new evidence is adduced in an appliotttion for review^ it 
_,ied not be per stfSuffioient toshow that the previous decision is wrong 
or such as to cause an over uiaMteriii^ baliitice of evidence. If there , is 
sufficient ground for receiving the new evidence, the case is to be heard 
as if it were being originally heard with the materials then before the 
Court. 22 W. R.289. 

wnmmtm ( or Agent). 

35C. The evidence of a defendant’s agent in the absence of defendant’s 
snru depositiou though uot full aud complete is legal evidence. 1^ W. 

(Of Applicant.) 

S57. When a party seeks the assistance of a Court, in any case in 
which the best knowledge of the disputed fuets m with himself, he in 
bound U\ pla(*.e that knowledge before the Court with the sanction of an 
oath. 12 W. H. 422. 

BVIDBHOB (Of Defendant.) 

1. There is no rule of law prohibiting a Court of Justice from receiv* 
ing the evideuoe of a dofeudaut iu favor of his co*defeudaut. 10 W. 
K. 202. 


Unless a defendant has subjected himself to cross-examination, 
' no statemenl which he may voluuteer can be used as any evidence in his 
own case. Id W. R. 2J7. 

BtrXDBNCB (Of Defendant on Commission*. 

800. A Court may legally refuse to hear read in evidence the doposi- 
tion of a defendant taken by commission, where there is no evidence ia 
prove that the defendant was from sickness nnable to attend personally 
at the time of the trial, and the Court declines to dispense with the proof 
of such circumstanoe. 22 W. R. 831. 

(Of Doubtful Admissibility.) 

Where evidence of a doubtful admissibility has, under the loosw 
pnmtace of the Native Courts, been received, the Jndicial Committee, as 
the (3ourt of last resort, will deal with the case, as it appears to tltem, 
Sttbetantkl justice requires, and wilt not allow any mere technical objec- 
bbu to prevail aa to tts admissibility. 13 M. I. A. 519; 15 W.R.P. (;. 2. 

BTIDBROSl (Oritoily Custonu) 

3(fi. in a suitto establish the existence of a family custom, the 



Bvt 0 «ildi (or ttru), 4D 

Ufk in eftd^nce adaod coolaii^mj; » recitol tbai 1ilt6 caHom of 

liie CmOjr »« m the plmat^ and a oorenfat to da Mthing 

cotitrarj to it. The dew wfui executed before action hrongnl % the 
preeeiit plaintifis^ and aho by a plaintiff who had died since the Ihititn* 
iion of the suit and, as the pWnt alleged, by ** a considerable tnajtwRy** 
of Hie family, bat the defendant was not a party to it; Held, ihat the 
deed was admisstbless evidenoe on behalf of the plaintiffs, thoagh they 
could themselres be called as witnesses; bat ihat, thuagh admissible, 
the onstom as against the defbndant must be proved aliumk, 10 B. L. 
R. 203. 

BTIBENOB (Of Husband or Wife). 

303, In a civil proceeding a husband or wife can give evidence for 
or against each other. 4 W. R. 83. 

BVIDJrarOB ( Of IMS ). 

364. Ill an action on a policy of instiranco to recover the value of a 
portion of the goods insured lost by jettison, the protest of the Nakuda, 
Hud Custom House vouchers, showing that on the roturn of the ship tu 
her port of sailing ( being driven back by stress of weather), the goods 
alleged to have been lost were not cm board her, are not sufficient as 
even prima facie proof of the loss. I B. H. H. 6. 

In the case of a Native policy of insurance expressed to be ec* 
cording to the usage of Maugrole,^^ the certificato of the Mahajans at the 
port of distressor sale, if accompanied by the manifest of the shipment 
and the accouut^sales, is to be held sufficient evidence of an average loss 
and of the amount of such loss, though the underwriter may answer a 
claim supported on such evidence by showing fraud on the part of the 
shippers, the master of the vessel, or the Mahajans. 

An alleged usage that the Mahajans^ certificato is deemed to bo con* 
elusive evidence against the underwriter without production of manifest 
and account* sales, and that upon proof of the certificato alone and of the 
policy the owner is entitled to recover his average loss, cannot be nplield, 
such not being a reasonable usage. 1 B. H« 11. 229. 

BVIDBHCB (Of Members of FamUy }. 

866. The evidence of members of the family would bo ibe best 
evidence as to whether the parties were joint or separate ; ibe acooitnt 
books would be simply corroborative. 10 W. B. 148. 

BVXDHNCB ( Of Opposite Party’s Witnesses). 

367. In deciding a suit for the plaintiff, it is neither unfair iK>y in* 
eqnitable for a Jndgeto use evidence which the defendant ssay have 
given, but which appears to the Court to be iavotirable to Iht pismitfl. 
22. W. B.27I. 

Bia3>aKCB( Of Title). 

EfidMiM of iponeuiMi tad eujoyniMl i« good aiiiiMf of titi* 




04 it < I«k' vadispiiiod stii' 


i 'Vm 


. «< f '|•a.tilll * *iaifir I»»«w»i<m, if » pmrtf wix) cfaims to %oW', 

■« to piwTO ; the , «wortbto^i^« 

i£ — j. illl'i* at wtoiif to toe grant toyotow meeits. , 11' ,W. R. <!••• 

title, evuletioe of the ptutitilPt 

^ to iiSi'itoi)it&ai^,a*hai>d nti&r secUuii 19 AiA XIV of looe o^oer 
^ to’ may be g<^ of hia title ^ ‘ffi|i«t 

to eonaidered. V W. K. 89. 


MVWMtiaB (On oeto tofore Inoome Tax OSoer). 

371# The judgment of the Lower Appellate Court was reversed as 
erroneous in law, because it ignored defundaiit^s evidence on oath before 
the Income Tax Officer as to the extent of Iijh holding and because it 
niMtjod plaiiitiff^s claim to the cesses on nccfninb of a trifling difference 
u the j amma-tuansilat-bakeo and shiishmaliee papers. 17, 


mOM { Oral). 

372. Thef very best description of oral ovidenco is absolutely necessary 
to support a claim for dower where no Kuhinavuth is produced, 7 W. 

-B. m. 

B73. Oral evidence, if credible, is legally sufBciont to prove a prescrip- 
tive title. 7 W. R. 462. 

\ 

S74. Oral testimony, if worthy of credit, is sufficient without docu- 
mentary evideuce to prove a fact or a title. 8 W. R. 

375. Oral evidence is ttlono sufficient to prove possession. 9W. R. 

376. Oral ovidenco is suffioiout to prove boundaries. 9 W. R. 125. 

377. Payment of a debt duo on a 5a/nu(?as/cui maybe proved by oral 
ovideucc alone. 1 R. li. K. 11. 

378. In a suit brouglit on an allegation of forcible dispossession, 
oral evidence, if crediblo and j)ertiuout, is sufficient to establish the fact 
of possession. 8 W, U. 328. 

379. W h ure a is obscure, its moaning may bo elucidated by 
ontl tcstiiuony. 9 VV. R. 567, 

t ‘ 

380. A written document may be explained by oral testimony. 1 

W. U. 9i 

.. 381. The, oral evidenoo of persons able from ilietr posiiioii to tei^ify 
k» certain lands bcuiig m*d is not to Ihj rejected as hearsay, when ^ey 
do(a»sethat they have known the lands to be mal for m/ujy yuarsaud that 
dofoudaut has been iu the habit of paying rent for them, 10 W, It. 443: 

382. Ifofio oral 4diftiMiiy is iuBiiffioieiit to prove possoestoit of laud 






whH^ til* ^ 

ouantrj. 8 W. 11 . 841 . 

., Vertjiil^tWe^oa Isnoti «3m?s«iWe'fot7t.ify oratlw'llMsfP^*"-' 

CHaoil' io ★hitih tliere « no fraufl or i&isia^' 


>f « 

..ill 

which tho parties intend te express in writing what tlwir words iniqp^lit M 
fuV i'uatonce, to ahow that a deed of nbsointc aalo was intended to 
as a innrtgHge (A'^ortuaH and tihumhuonath PundU,i 3. disseuting.^ 8' W. 
U. F. B. 

I 

384* Oral eridonco at tlje di'^elmrp^o of an obltgailon oxeottttd hf 
writing in admiKHible, 2 M. II. H. 412. 

385. Ornl o^ridonc't* is admis»iblo fo provo tlio i*xi>«tanca of 
ment (z’. g. a funning Icftno), anti, if crediblt' an»i Kuiliciont uf itnolf^ will 
justify a Ctiurt in docmnng a claim. 12 W. U. 

33C. In a suit for pnrcbaMo-inonf'y, oml ovidonco admiasiblo to 
liow tlio purchaso-inoney li/is lH»eii fipportitnu'd. 7 \V. U. 

387. In fi suit by A, on a hontl in favour of 1?, (bo plnintirf may 
by onil ovitlenro tlmt tin* nioiuw st'onn^d by tlio bond Wa« bis f>wn : but 
wliero 13 bas dicnl, A must citbor i*n(itlu bimsclf as ITh pf*rsonnl 


sontativo or make B'h personal reproaontativu a parly to tlio suit. 

H. H. 452. 


r 


M. 


388. Oral nvidonco ia admiaaiblo to ]>rovo tbat cormidoration baflnot 
l>«»on paid at all or in full, nol witlintunding tlio recital in tbo bond 
that full conisduratiou bas lioon paid. 7 W. Jl. 428. 

V(»rljal ovidvnoo i.s ndrnis«;ii)b? tf> sliow Mint tbo iinmo of the par- 
ty used ill a deed was only boiiameo for anotlier peisfui. 0 \V, it, 191. 

390. Tbe adjustment of an acouint may bo prf>vnd by verbal ovidanro; 
and need not necossurily bo in writing signed by tbo party to be* bound. 
11. L. U. F. Ji. 8. V. 3. ^ 


Ora! ovidonro may bo roooirod to prove* that tbe considoratitm 
atated inaiieoil to bave bo<»n paid was not paitl, but not tf» provo that 
only a Kiiutll portion of the ooubifleration htafd*d in tbo deed to Iiiivo 
l>oon received in full was to lie paid at tin? time, and that tbo f»«t whh 
not tudy t<» remain in abf*yance pending tin? reMiilt i*f a still, hut to bo 
piaidoiily iu case of Uie auccessful tonuiimliou of that m\i, ^ W. U« 


392* In a wiit for rodamption of land mortgaged to- the defendant, 
the plaintiffs relied Ufsm a d^ientmmt. liseontainitig a?> aeknowledgtfieut 
of the title of the plaintiff under section 15 of the Ad of Limitation XIV 
<»f 1859. Hie document contained an wlinission by the defendant that 
he held land upon mortgage in a sfiecified distnet from the temple of 
which plaintiffs were the trustees:— Held, flint ond evidence was adi 
eible U* applv the document Uf the laud to whtoh it waa tttieuded to 
fer. H M. li. R. 320. 



92 iTtiHorci ( oBAi }. P.YI. 
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S98. Oml AviJeoce, if belwrad, tony he m gaoAtot proving title to 

knd M dcjcwnentery evidenca. )0 W. R. 21 7. 

\ 

894* 0«J #nd«tice is ndtniftsible in eqnitj, where, by way of defence, 
the object is to |u;et rid of a written contract of a nale of land by i^how* 
jf*^ that it ie not the contract really oiitered into by the partiea ; but the 
evidence tount be very powerful to induce the Court to oelieve that the 
terms expressed are not the real ones. 

Evidence of a contemporaneous oral agreement to snspend the opera- 
tion of a written contract of sale until an agreement fora re-sale is exe- 
cuted is admissible as a defence even in a Court of Law. 2 B. H. U. 36. 

89fi. A plainiilT who denies the execution of a document relied on by 
the defendant, and seeks to repudiate it altogether, is at perfect liberty 
to adduce oral evidence in support <*f his contention. 20 W. H. 184. 

386^ III tlioabwnieo of any rircinnstance giving rise to a presumption 
that an allegec* deed of absolute sale is a mortgage, a Civil Court is right 
in refusing to credit oral evidence to vary the express and unarubignous 
tenns of the deed. 0 W. K. 2o1. 

897. In this case the High Court, after pointing out the defects in 
the judgment of the Sobordinate Judge regarding tlie identity of the 
lands in dispute, remarked on the omission of the Sulx^rdirmte Judge to 
refer to the oral evidence and on an error frequently made by bini in 
ill inking that oral evidence not supported by documentary evidence, ia 

no importance wlnitever for tlio deteriiniiation of the true merits of a 
cose. 18 W. R. 323. 

898, A Judge who was of opinion that oral evidence would be of 

no value without a and hahmlr^d to prove the quantify of the de- 

fuudant’s Nukd^e k<r$ht land and the amount of its rent, was held to 
have in is -directed himself in point of law as to what was necessary in de- 
ciding the facts 18 W. R. 348. 

899* In a suit to recover possession of property said to liave been 
mortgaged to defendant who denies the alleged mortgage, where plain- 
tiff cannot produce the original mortgage-deed which { if in existence 
must be in defendant’s ous^y) be may pix>duce witnesses to speak to its 
contents. 10 W. B. 219. 

400. Though a document may be explained by oral evidence, oral 
evidence ia not admissible to vary the terms of the written instmineiit 
when the terms are in themselves clear and undoubted. Thus, where 
the question was whether a tieea lease for which a knhooleui was given 
was a portion of a larger mortgage transaction or not, and whether 
or not the suit upon the kubmleui was cognisable under Act X of 1 889, 
as there was an interval of six years between the dates of the mortgage 
and the lease, and the lease was altogether silent as regards tlie mort^ 
gage and was not granted by the mortgagor the mortgagee but by the 
latter t^^ the b^rmer, Uie irtmaaetions were' held to be separate and disiinci, 
nrtd the suit coguixahle under Act X. of 1889 W. tt. S. N. 22. 



401* Tlie mte that verbal e^idenea ill not iidtnmibW rfter 

tbo Wrias of « written con tract in not ap|iUcabte where the peHiea del 
not ittieud that Uie writing ahoalil C4>ntiim the whole agreement belweeti 
them ; and this may appear either by direct evidence or by informality in 
the writing. 1 4 W. K. U20« 

402. Oral evidence is not admtsrible to set aside a deed of sale 
whichj by its terms, is clearly absolute. W. H. S. N. 3B8. 

403. Oral evidence of the deposit, if credible, is not snfltoient. 
3 W. R. 94. 

404. Oral evidence of the contents of a decree of the oriiapiial exit* 
teiK e of which there is no clear proof, should not be adinitt^. 1 VV. 

H. 212. 

405. In a suit by a husband n^fainst his wife to recover property 
alleged to have b<^eu noniitially sold by him to her, oral e\ideiice was 
not allowed bo admitted to prove that no coustderution ever passed 
lietween them, after he had solemnly in a written document admitted 
that it had passed. 7 W. R. 334. 

406. Whore a written instrument providcal for a joint tenancy and 
joint contract by all the parties oxociiting it to pay the whole rent of 
village without any reference to the quantity of land in the holding of 
esch Held, that oral evidence was not admiHsihle to gJuiw that sepa- 
rate specific contracts wore entered into by eiicli of the parties, and it 
made no difference that the evideiico was put forward as evidence of a 
custom. 5. M. IL U. ]3o. 

407. Oral evidence is not admissible to show that the parties did not 
intend that an absolute sale in writing shouhl operate ; n<»t as an abso- 
lute sale, but merely as a conditiomd sale, in order to defeat a right of 

K re-emptnm (Norman and Shumboouatli Pundit, J, J., diBSoating). 5 W. 
[, P. B. 7C. 

408. Possession as ht1(hf*rajJnr9 for a long series of years may be 
proved by oral evidence, notwithstanding the feilure of doeoroeutary 
proof, 14 W. R. 109. 

409, Where both plaintiffs and defendants rely upon a deed, the 
defendants especially chtiining it as their own deed and being purchasers 
tinder it, the latter are bound by its terms, and cannot be {H^rmitted to 
aet them aside by the testimony of witnesses. 11 W. U. 807. 

410. In a suit to recover lands on an alleged title by purchase, the 
High Coprt declined to interfere in sf^cial appeal with a finding of the 
Lower 'Appellato Court that the depositions of plaintiffV witnesses, nn- 
corrboraUd by any documentary evidence of title, which in snch cases is 
almost always available, could not establish the truth^ of his statements 
10 W. E. 204. 

411. Per Peae<«ck, C. J,, Bayley and Campbell, J. J.-^-Verlial evi- 
dence is notndittissible to vary oridter the terms of a written oontmet 



p. vr. 




%Iif*re tWro no fruml or mitftakey aixl in tli«! pnHiog inton^^d to 

f^xpnsHH jo writiti|{ what thi^ir word« iinp<»rt. The par tie» cannot nhow^bj 
|ii#re veftwil evkle»»ce that, at the iitiie of the agreement, what they ex* 
pretiHed by their wurda to be an actual sale was intended by them to Me a 
mortgage only. 

It ia^ however, material to enquire whether, having regard to the 
imbi and conduct of the partieH, and having reference to the 
amount of the alleged purclias(»-inoiiey and the rtml value of the i!iter(*Ht 
to be aold, the partioH iiitemled the w'riti»tg to op<^nite as an abrndute 
aale, and trealeil the tnin»HCti<»u m hucIi, eras a mortgage only. li. L. 
K. F, B. S. V. 


I'er N<»nnan and I’nndit, J. J. — Par<d evitlonce is admissible to 
that a bill of swile, though absolute in its lt»rms, was a mortgage, li. L. 
li.S, V.F. li. 3i^3. 


412. A., hy a deed purporting to lx? a deed of absolute sale, convey- 

ed certain pro|a*rly to li. 

Tlie dcfod Was regi*<t(‘r(*d, C (daimed n right of j)ro-emption. Ifehl, 
per l*eaC(»ck, (*. J. (N n*man Hn<l I'undit, J. d., tlissent ing) tlmt the acts 
f»f the original parties or tlieir KtateiiKMits ooiiUi not be admitted an 
against a third party t<i prove that tlieir intention was diiferent from 
that which tlieir written decil e.tpressed and was iuteuded by them to 
. li. I.. it. H, V. F. 11. 


Suit for balntico of principal due for money lent, with interest 
thereon at fi per c*(‘nt. per nienstnn. It appeared that thtj defemlant, 
l»cjug indebted t<» plaintiff on n promissorv note for 5)0, a{>plKMl to 
him lor a fiirtlu*!* loan of Rs, I5n0, proposing tr> lay out th« whole amount 
of Its. in tho porfornmneo of a contract then subsisting between 

himself and th<i Mailras Railway Company and oITuring to give plftintifT 
a share in sneh contract : that plaintiff ct»nsonted to lend tho said sum 
payable with intorc'st at G or 7 pm* cunt, per mensem, in lien of becoming 
a fiartfier, wrtd also to give dtjfeudaut two months* previous notice on re- 
quiring rt'-payinent of the loan. Didemlant demurrml to the rate of 
interest which he Hai<l lio would further consider on his return to Cud- 
da|>Hh| but, being in inunodinlo want of the money, prt>|>ased to borrow 
jt^ti a promissory note. Plaintiff, accordingly, on the IStli October 
lent defomlant Rs. 15 >0, and obtained, in lieu of the note for Rs. 

1, which was returned, a promisaory note for Us. 2,00^^, payable on 
demand, with interest at 12 per cent. |H^r annum, which note, plaintiff 
aalleginl, it was agreed afaould bo cancelled on reootpt of a letter from the 
defendant tlx t tig tlie rate of interest (this wax ibniied by defendant). 
Ueletidant Hubsequontly wrote two letters to plaicitiff, agreeing to pay 
interest at & per cent, per mensem, and plaintiff endorsed the said note 
aa eanoelled. Plaintiff also alleged that he receivetl intc^rest at the rale 
ot 4 per cent, per mensem for two months, and piNidnced a witneRS 
who aepuiod to that effect. This defendant de^dtHl. H<dd by the On- 
CiHirt that the cwal evidence waa inadnitsstble to aliow Ui.o rate of 
rs tliat of the jnoiiiiasory note, and that the snb&eqneiUet* 



bllertng n liighw of Wore withoot cMn^dom^ioe, for 

tfiore wae not *iiy ovwleiieo f>f forbeaninee, and that tho plaiutilf ^ a 
right to sue on ine promissory noto the rery day after it was tender 

PlaiatiS appealed on the gp*oand that the ovidenoo was admtiisiblo* 

Iloid^ by Morgan, C. J* — That tho onilenoo was admianible^ Thai 
the law ts that notwithstatiding a paper writing which purports to bo a 
Contract may be pr<Kiuced, it is still competent to the Court to find, 
upon sufficient evidence, that this writing is not really tho contract. 
Ami the risk of groundless defence does not affect tho rule itself, 
tiiough it suggest caution in acting on it. That, in this case, at tho 
iitne of the f^vanco of the money there was an agreement tonohing th^^ 
transaction of loan, although tho rate of interest was still unsettled 
and under diHCUftsion. The plaintiff doclinod to lend on the terms of a 
joint interest in the venture at? proposed by the defendant, and the latter 
refused to pay tho rate demanded. Before any linal agreement, and 
while the transcictiun wavS still incomplete, tho note was given, not as a 
writing whicli expressed or was meant to €»\'press tho final contmet, but 
rather as a voucher, ora temporary and provisional socurity for tliO money 
pending the diseiission resp*‘cting the rate of interest. And that if the 
note was thus given and received, it should not be regarded as the cou- 
ti*act between the ptirties, or as a written contract excluding other evi« 
denco of tho true contr?ict. 

By K ernan, J. (Concurring with tho Chief Justice as to tho adinissi* 
bility of the ovidtmee) that assuming that tho protiiisHory note did ro- 
present a complete contract between the parties, such contract was 
W'aived and discharged by tho acts and agreemontH of tho parties bcfoiw 
breach, and a new contmet namely, the contract for larger iuteresti sub- 
stituted. 7 M. II. it. Idi). 

4M. Ond evidence will bo allowed to defeat a written contract only 
where mistake or fraud ispnjvotl, A deed of wdo cannot, by reason of 
a verbal iigreeuient, be regarded as a mortgage when it ia not 
that the mortgagor was induced by mistake or fmud sign tlio 
of sale, and when the purchaser from tho mortgagor sues for redemp- 
tion with tl»e full knowledge that hi.s vendor liad alremly oxocutod a deed 
of sale to tho defendant. 1 W, U. 7d. 

BVIBENOB (Parol). 

415. There is no provision of law which forbids a Conrt to accept 
parol testimony on support of wmffiM without tho support of 
Uhs. G W. U. Mis. 39. 

41C. Tlmro may bo tsases in which tho Conrts woiild aceept 
act upon parol evidence of tho existence of a gtiarhnteo and its 
amount, but such parol ovideiico must bo beyond suspicion 2 M. W, 
P. 210. 

4 17. Parol wrideDoe is admissible to prove a verbid ooVtraot. 7 W. 
K. ^ 



WfwtKKCn ( vkaat )• 

4fl 8. Parcil e? tdonce is siliiiissible to proTe tbs cmidiict of the p^- 
tiei» the vsluo of iba pioparty sod other ctroomstances coTiiieetad 
the inutssctiott batweeti the parties to Uie written cx>uiract. 8 W* ft* 

419. Fsrol aridonoe inadmissible to rsrj the terms of a written d<Mm« 
menti emept ander special circumstances. 8 W. il. 339. 

420. Where there is a written agreement to deliver a qnantfty of 
grain galla at a particular time, parol evidence in admiNsible under 
certain limitations to show what kind of grain the contracting parties 
bad in their contemplation at the time the contract was made. S B. H. 
ft. A. C. J. 87. 

421. Extrinsic evidence is not admissible to alter a written contract, 
or to show that its meaning is different from what its words import. 
Where there is a latent ambiguity in tho wording, parol evidence is ad« 
Bsissible to explain it. 7 W. it. 144. 

422. Parol evidence may be received to show that notwithstanding 
a deed purports to be a deed of absolute sale, the true nature of the 
transaction is a mortgage. 1 W. 11. 22. 

423. Parol evidence was held admissible to explain a deed r. g,, to 
prove that a village not included in a pntnoe lease was intended by the 
parties to be included in it. 8 W. 11. 132. 

424. In a suit for specific performance of an agreement to convey 
certain property, the contract, which was in writing was admitted by tlie 
parties, but the defendant alleged that there had been an understanding 
verbally come to that, if he re-paid the consideration -money with interest 
Ac., to the plaintiff within two years, the plaintiff would re-convey the 
pivtmises to him. Ileltl, that tho defendant could give parol evidence to 
supplement the written contract, and show that it was intended to be a 
mortgage and not an absolute bill of sale. 8 B. L. R. 89. 

425. Parol evidence cannot bo admitted to contradict a deed except 
where fraud, mistake, surprise, or the like is alleged. W. R. 8. N, 58. 

436. Parol evidence is not admissible to alter or vary a written docu* 
sneut, even if the inadequacy of the consideration and the conduct of the 
parties show that tho transaction was different from what appears in the 
inatrument or writing. 3 B. L. ft. A. J. 83. 

427. Parol evidence is not admissible with a view to establish the 
liability of prindpals whose names have not been disclosed by an agent 
in signing a promissory note. 3 W. H. 140. 

438* Poral evidence is not admissible to vaty a deed of sale so as to 
wif^e it a mortgage deedi whether as against a party to the deed, or aa 
against an Innocent pardiaser from the person in whose &vor the deed 
was exeonted. 6 W. tt. 111. 

429. Where an rnslvwment is on the face of it a conveymiiceor deed of 
tale, it is not open to the party who executed it to diow hj parol evi- 



tli9 mtenUan tA tiie {mut^b vm tlmi it Apuldi i^ot op^nte m 
• Bsie or ouurojMioB. J2W. K. 361* ’ * : « 

•f 

4 SO. In a atili by a Purda to set a»idr, a bill of aale, axeMiSon 
of which by ber hiM I beco obtained by colhisu^n and fraud, thi^ C^rt 
admitted parol evidonce to show that the bill of wdo Was infoad 
b^r operate only as a mortgage, and to vary tho rate of interest 
ill Bti):>;iflated for. I B. L. U, 0. J. 28. 

431. In a suit in a Small Cause Court to enforce a written agreentnii 
the dtjfondant a rig^tt to set up and addiice parol evidence to. prove 
sncli a state of Wts ns would show that the instrnment did not obrreptly 
set ff»rth tlie terms of tho arrangement betwecni the parties, as would 
jui»tify the Court in its cliHi*iicter of a Court of in nmeialing the 

agreement tu a suit for that express purpose. 12 \V\ U 

(Beoeived by oonsent.) 

482. Where both parties to a suit adduce cnlruhitions mado in 
ng villages as ovitlence to establish their resprntivo cases, tliey 
impliodly consent that tite calcuhtiions, although not strietjy legal, idiall 
constitute the iimterials upon which the Court is to act, and they aremot 
a|tex*Wards to ^object to thorn in special appeal. 10 \\\ R. 1 80. 

XI^IBENCS (^corded in an Ex*parte case not admissible in new Trial), 

433. Where a Court of first instance sets aside its own 
judgment and after a new trial, in which it tak«»fi fresh evidence iis Irell 
as admits Miat originally recorded, again gives plaintiffs a donWi ^ i» 
the duty of tho l40wer Appellate Ccuirt- to iTnjtiim under s<«?tirm 47 of 
Apt IX of IHbJwhoUter, indopemleutly of th«3 evidence origlnttUy i^ecord- 

there was suiUcieutto justify the decree* 8W.lt. 409. 

ofh 

434. Where evidence has been tajken by an AppoUnto Court the 
presence of parties or their agents, it should t ot bo n*jectej on ap/^enl 
merely because the Court omitted to record its reasons for admitting it. 


(Eeleyant.) 


If a plaintiff^s moohtear exprosses his intention at the fifsl ltear- 
d< the case to rely sekdy on the dsfenclsnt^s evident?^, an# <^^4# not 
to call any otlier witnesses than tiie defendant on the plalbtlffV^lSIlialf, 
beisiiot debfiiTSd from afterwards changing bia long 

aatihe^pjiiltitiff'i» case is not cioaed) addoeii^ any he 

may think proper. 1 W. li. 2i>3. 






Beoowlsrj evidence hi adtnianble InHiw ^Bpirm# pri* 
airy, is H qtieirtion fo^ the determioaiioa '4 tlte 

<Ht ito merite ; but socli determhiatioBis epeli t& i^Nciil Ayf wn iy!: if it 

aridenceateU, or.wiUioat etidenee iegtllf »#Aciei>t. 

* Ol7. '■* ' * i> Jkf.' ^ 'A •''f 


a J?’ 


A,>. ‘"i' 






CTiBfKCS. (.SJCOOlieiBf ). P. VI. 




4Z7^ Witli* nppoct to the ecUntembilitjr of copt^ of Gnmis or 

tite ia itie K<»ftMw3 Courts tiiffurs from ihp prooe* 

^4r|> y Engbwndt mad ip wit goyemud .hy the strict roles which there 
jMWVi^t whea tite ^oei^ioii scj whether a copy ought to be sobiuitted to 
the juiy; but it is the duty of the Jod|j[e before ndiaittiiig a 
oouy, of sa original diKsument as evidence, to consider what wetgh^ and 
eeiue sliould be given to it, and to test its authentictty by satwfying 
tiiat the gWHinds for not producing the original are well foiiMea 
we es ieleat in the copy as secondary evidence, 

copy of a copy of an original Stinnud, registered^ end proved in 
another suit, admitted as evidence. 14 M. I. A. 4d3« 


4S8, Where a document is named by a plaintiff as the best evidence 
in his tavrmr, he ought not in its absence to be allowed to give any 
other evidence until that document is accounted for. 21 W. R. 2ff2« 


Until a party has exhausted all the means prescribed hr law for 
emitpelling a witness to pniduce a doemnent known to be with 1^^ and 
eo long as the original is procurable, or its loss not satis&otorily aooeanl* 
ed for, tecondaiy evidence cannot be admitted. 

In oases of adoption, careful serotiny is necessary. The party seeking 
to establish an adoption, is bonntl to produce the best evtdenee proou* 
fMm. The rule by which the validity of such docuinent mav be tested, 
mtemporaneily of execution and publioatioB of the deed of permtssion; 
, tu the absence of tins test, all the circumstances bearing upon the 
^id deed, and all the probabilities for and against its genuineness, 
be thoroughly oonstdered. 

In this case the plaintiff churning to succeed as an adopted son, having 
made evety reasonable exertion to trace tlie misumg docaments wbsre. 
na bis claim rested (iu which be has failed), and being Utaself nci res* 
punsibls for their ilisappearanos or present non-appearance :~Held, that 
anfRctent grouuds were made out fur the aamisaion of secondary 
evidence. 

The het of the adoption, and that it was made with due rsgeid to all 
Moessary osreiuonies, being admitted without question and tiie bmt that 
it took place in fiirthemnoe of a p^wet* to adopt being (in tiie abaence 
of the orimnal document) inferrible from the acts of the partSse most 
i nt e r si t e a in setting nstde the adoption the plnintiff 's ndoplioii and eenme* 
gnetil v%kt of snoostmon were upheld. 

BsM, that a sale in execution of a decree aMiist tike nd<^ve nMfher, 
wnl passenaUyt butas gnsrdiaa of the adopted son, and not for n psisnnsi 
debts iMitfor payments made by co-sharers of Government Revemie on 
nrOMint of the adopted son, to preserve their joint property, as gnigd ns 
H S in si lbs sdopM son, the co-sharers being entitled to look fur the 
i i s n iy se snid by Ibem, to the estate whiek bus beneSlsd by sneb pay« 
mnid i . MtimenMeis not liable for a debt wilhont satistnelorjr 
fiuol Rml the debt is ether titan persomd, the meressmlalhi the bond 
ef Ibe pnipcise fnr which tile money was required not bring snttrient 
{mnd Ifari snsb wns |bi cisi. I W. R« 144. 


ariHntci (oNHiMt). 



440. Wlim Am I«mr ApptlikiiK Oa«i4 •• 

p rayin g that tiw wm mm w pvmmmmm k, mmA Miot it mmM Mi MWIpIm 
MMvk, that Go«fi «m keM to tww 4iMwtiK<it hi oao of i i iig MMMtiiWfy 
eridofiM tii« MkiwMiaitod «oot uf m utlMMi tkw M d of IHI lb* 

caoHNit. 14. W. K. 838. 

441 . SoonndMj ertdMOO o( the ooatenta of e doeameut hi 

where the Court is aetuifted tiist the dooumont has been leal, epi hi 
each e omm it is open to the Court to leoeive oml eridenee ot fkm 
trmnametkw mvtilTadp itnd it \n o<it twemmrj to iMUt oo tbe prodnciiofi 
of » ooiitfted copj. 22 W. B. ttOS. 

442. 8emhU . — Coptos of d<»cttmont8, for Ute originak of which tio 
pr<iofw»fi girtm of cacreh, couuot bo received m seooudory evtdwoe. 
1 M. I. A. 19. 

4iS. Am objection to the reception of secondary evhletice is pro* 
perly OMude tn the Conri of first iusUtioe, but cauuut be ellowed 
in nttj i^pnnl Court. 12 W. R. 13. 

444. Secotidarj evidence cannot be given of a lost inslmment reqnir* 
ing n stamp which was nut stauiped. 4 M. H. It. 312. 

44fi. Where the defendant denied a mortgage to bis fatber set ap bjr 
the plainttffp the latter was held at Hhertv to give aeouudhMrjr evideaei.oC 
its eauMHithni and ootiteuis. 5 B. ft. R. ii. J. 17$. 


44$. In a suit to redeem a mortgage^ it was proved that the mOrigMm 
gees and their assignee hail {rainluieiitly destroyed the deed br whirh 
the property was mortgaged. Held, that the inortgagi*es ormid not be 
permitted to prove the cotitenta of the deed or tbe amount mortgage 
debt by secotiaary evidence, and that the representative of the morigfi* 
gw should be allowed to recover the lauds without any payment. I B* 


447. In a suit brought by A, to recovers half*share tn certatn an- 
cestral iKtid, which he olaitn«d first by right of inheritance, and seoomlly 
Under a deed of settlement executenl by the other lialf-share, B* since 
deceased, the widow of B answered that the whole of the laisl had been 
assigned for the support of a mosque by Bk failter; and the Xmwvr 
Apfiellate Court found that it was so, and reversed the decree dt iSh^ 
Mooustf, who had allowed A's claim. Held, on special aiqtisilp 
tbe document relied n|Km as cresting an eiulowment heo Imen im« 
properly admitled in evidence; it being only a copy, and the ahsiftee yd 
tbe original not Having been accounted for ; the C^emrt ffftrihef bbaify- 
ang tMdie document only piirpotted to be a mortgage, aupd dfil not 
create any religions endowment. 

And, on the suit being remsnde<1, t?ie lower Appellate CopH'tn^n^ * 
tMtmtm to idter its former decree ; Bte absence of the original t 
deed, executed in A. D. 1^34, having lieen accounlerl fop and . 
deed, beartfig date A. D. «fi40, having been produced, by wliicb tn- 
Iher assigiied the whole of tlie lamt in dispute ip Itiojfaiafifnf the com* 
piunity as trustees of religiouB property : — Held, on second special ap- 
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not paid b©foi*e A D. 1840 *. 3 B. H. U. A. 

t i . 7 > 


an Tlie defenA^nt bvliis 

'I^ie plm'ntiff, in liis reply, <jtated 
T g . . , .31’* to put in edaence « n^giste*.! 

c<»py tnere<»f, wnion tno i <<Mtrt fulowed/ atid, at tne Aame 
tbe^ fragments of the original to be prodneed. 

t] Ibhe fragments, and, under section II Mmlras lleguUttion XVII 
/^pei in hs evidence a registered <‘<»py of the bond. called 
witnesses to prove that the fragments produced, formed pa lij of the 
Otdgjnul bond. *rhc C’ourt admitted iho rf*gistered copy as evidence;^ and 
foun4 fho plaintiff. TliO Jndicml Committeo of the Brivy ^^ncil, 
on -Appeal, reversial this finding, on the ground tliat the regtaliefed copy, 
in the iibseuce of satisfactory evitlcnce of the destruction of the 
nifK thiliii, was iiupropetdy admitted lis secondary evidence. 3 M. I. 

A. 150. . 


Wliere an orif^inal document is not said to have Deen^iosi or 
dsHtriiyod, the proper tonmhition is not laid for tho admisKioa of secon- 
dary ('vitltMice : if the party interested in its produotiun appears* after 
diligent elTorts, to luive had diffi<*ulfy in prodacing it, the Court ought 
to giv<> him more tuno, or give his opponent tmtiee to produce the ducu- 
luout, if it is under tlm latter’s control. 11 W. H. 228. 

150. Where a Court is satisfied that a deed was executed and 

lost or destroyed, it aloMiId receive soooiulary evident tee of the con- 
documentary or oral; and it i» not iiecesnary that the wilaeases call- 
ed in ti> give oral testimony should be attesting witnesses. 10 \V. H. 


Wlu're a party obtained a deci*fee whiidi-was af^ftealed from, and 
in transit from th<i first t*o the socoml Court tlm recom-l wa»„Uriiec}<>verab- 
ly lost, the High Court tlireclod the liower Ap|adlate Court tp receive 
evidence frmn both parties of the papers which made uf» the 
record, or, failing this^ udditioiml evidetioe under section 355 Act 

Vniofl859. 7 W. R. 18, . 


Where a Judge IS satisfied of a plaintiff’s inability to' produce 
.aa lal pottab ou which he relies, he ought to allow s^ondmy evi- 
lo be given of tlss contents of the document; bat he ahrmid bo 
on reesonsihlo, grounds^ that the evidence gives a trhe Viersionf of 
its contents, and he should require sufficiont evioence of thd eitedstion 
of the .pottadit 9 W. R. 248 . 

453 . The fsot that a poitali cm which a plaintiff’s title is hitf»ed has 
not lieen registered, and therefore cannot be need by reasim of the 

fisw, is not a good ground cui which a Court w^uld be justified 
in admitting secondary evidetK'eu 21 W. E. 307 . 

When t he original of a deed relied on by the plaintiff was at 



ftnd pUintiffiwvm onlf 

<rf the the ^ 

erl^piih^l»Ap’<i’oiiW' liftTe feccmrfae fn liea wnti. held to he fut hu- 
Iheniicatetl cepy filed in Hitether oa«e hy tlie defendant her^^cdf^ aiid, uh 
aucli copy could not, under flie ordiniuy rides of C<»Hrt, be renioved 
from the custody of the it was held that tliere ih no rule Uw 

♦n I Ad inn CcrtirfB of l^rtity nnd ^ooii conscience to prohibit 'the ^i^ep- 
tiemofneupy of tucU cofiy muler the oiwum.stanto«. II W. K, 38d. 


k n<j4 enough -for jA party deni roue of Atlducmiit eecondHry avj* 
noeol the couteutK of a document which uuglit to have been 
ed, to sliow tliat he cann<»t proiliice it, l)ecaas(Mt is in>t regijst^red: 

111 list slnjvv that its noii-r(‘gistratiou was not <lue to any hiult or wnnt of 
diligence on liis part, or he must hliow thftf fhc paHy"Sg»iin!^‘’^Pfin h# 
ti> ime ifwas guilty of such Iruiid in the matter of iieii-r^Uira- 
iliat be canuoi l>e Allotvod to object on that ground W the pro* 
ductioii of tho Kccoiidary evidence. 9 W. Jt. 528. 


4oG. Tn a suit for rent atid damagt's in whi<;h 
able is in issue, it is incninheuton the Judge t«» require tJie plaint iff to show 
that in past ycai*^ the deh'udant has paid wdmt tlie plaintiff is now de- 
manding; and tor the purpose of proving thes(j pjist payments, tlic best 
evidence is re^quisile, secondary evid<?n<*(* lieing only adiuissil^bi when tho 
absence of primary evidence is satisfactorily accounted for.’ 2 W. 11, 
Act X, 44, ‘ 


^4o7. Where in n suit for dower the original kahlfninmah whhh in 
tl>e ba.si« of the suit cminot be prodnceil, its non-production must bo 
tnOf#. satinfactorilv accounted for, or thf*dc(sl must be pnwed by seeuttdary 
evidence of a reliable nature. 1 1 W. H. t’5. 


458, A written contract can only be proved by the pro<lucfion of tho 
writing itself, and if the thxniinent is inadmissihle frmn want of regiH* 
tiwtion, tio necondary evidence of Uio contract can bo rooeivud. 8 B* H. 

A. J. 

r 

459, A deed of sale is not a docuim nt of which a certified copy ig 

permitted by law to la* giVen in fviifence, i. r. t'i be ^ ^ 

first, iiudancu, witligut baviug been introduced ijiy other 

. K. 


4fi0. In a suit in which plaintiffs rlnmnng ia« beir« of A 
Hindu, Sought to s<*t asidi* an iwloptinii tdTeetcul by the J'^vitJi- 

out authority and fdherw ise inifu-oper, fittWeV App<dtal5^^ 

thbt tAe OHU»^y with tbe pbiin tiffs to prrttwrlNMr afKrmtifbtff 
tf» ^le adoption: Held that as one fd the w itnir^iaing' taAlrv 
Was oofivict^Hi cf perjttiy, the plaintiffs were entitled to an bpinion from 
tbe^ Judge an to the genuiiieneaa of that docurmmti and ufileSi the 
defandant'a caae in tl&at respect could be eatabUalied, tbe pluintiXa would 
eutitied to a decree. 



T.YI. 


18 wuaumwmioiimamPiMT). 

H#ia ^ Hltibongk tibe of lU miop^m hmmg tokm piM^t 
iix f fMtrt liftfttig elupaedf might mider tiiU •f h fc mc it iwAdiiMt^ ^ |Im 9 
einnmifttmoeii wtMitii not warrant t\w acceplaiioa ni iat|iiiaiHM tviilwi 
whiifli wan open to qtuwtiou. 24 W. it. 107. 

mnomcm | Ittm by CMI Amwo.^ 

461 . Where a Principal Sadder Ameen had deimted a Ciril Amean 
lo ttiqaire into the fact of noeaeasioti instead of naarti^ the •^ridenca 
on the p(^nt himself : Hela, that eren if the Principal Sadder Ameen^s 
order was improper^ the depnlattoit of the Ameen was legal, and tit# 
wrUanas taken hj the Amreti was legal eridencei to be eonsidatad on 
ftsow^inarifi^ 9W.B.40f. 

VniPflnMiStdMoii OonMntosion)> 

481. Hie deposition of a witness taken on commission is not inadmis* 
stMe» heeaase ttia erideitoe is girau in iba absence of the other sUe. 10 
W. R. 2*7. 

48 A Where in a salt for oonflmiatien of possession, defendant pleads 
in specrtal appeal that he had no opp<»rtatiity to adduce eTidrnce, he 
mast show t^t be tendered it and that it was rejected on die groand al* 
leged* 11 W. R. 246. 

BT2DB1IOB (Ttateed by Party wboae ease has been oloaed.) 

464. It bebares all Conrts of first instances to taks care that a party 
to a salt whose case has been finished is not permitted, withont gno^ 
mason, tci mend that case by fresh eridenoe after his adrsriary has suc- 
ceeded in tmpe^btng it ; evidence given aiidmr such csrcunistances 
mttst always m in the highest degree nutrastworthy. 8 W. R. 468« 

rAnOR i By Commhwioii). 

465, Tlie examination by oommisskm of a yards naekrtfi womsn is not 
necessary where she oan be examined in Court in a ptUkm or otherwise 
on a proper identification. 1 8 W. R. 280. 

(Oamwilsston Ibr— of WltnsssssV 

A commisHon lor the examinatkm of a witness, si Maadslay^ 
kwue iam the fiUgh Court. 

Tha een s ant of parties is not raqaisite to the sduMssibility ol avidaboa 
t a b s B mdar sadt commission, if the axaminatkm have bean upon oath or 
sfirmaliotu 2 B« L. R. A. J, 78* 

pXddnBATlOir <arPaHiaisat) 

467. Where pbuntiff r e st e d her dsim solely on the depositiaa of th# 
defendant^ to be takaii by his pUeing his hand on a particular the 

komu, and the defendant being exsminril did not prove the cfadnuv.‘r> 

Reid, Uiat the tiower AppellHto Court very properly examtaed^ !liia 
defendant tn the way and manner sanctioned by the procedure 
Court. 



KXimifJIlttOII (of WlTKTttmiB). 



Inoi tiimt iHie Lowor Afipellato C<mrt wa« not riglit in alUtrti 
plaiiittff lo eximihie fai*Uiur wilucetses atid to ro*opeu tUo ciw»e« lO V 
H. iH. 


(Of Bartios). 

498. Jodma enjoined to see tliat the parses have been properlv exa« 
milled aooordittf to law^ Utat the particular iasoes ariaiug oat of aueU 
emninatton avelakl down, and that both ba^^ opporianiij 

to loidaoe evidenoe upon those issues. 4 W. B. Act X* 42. 

469. It te the diitj of a Court to elicit bj examination of the partieUi 
all the material facts which do not appear in the plrint or written state* 
menu, to frame distinot issues, and to dispose of them prsoieely. 4 
W. R. Act X. 4S. 


WUUVlNAnON (Of WitneeimA 

470. Evidence given when a party never had the opportunity either 
to examine or to crosa^examttie the witneMes, or to rebut their testimony 
by fresh evidence, is not legally admissible for or agaiust him, unless m 
eoneents tfiat it should be so used. 9 W. R. 587. 

471. It is the bounden duty of a Court, unless where it sees that 
there it a clear intention to delay or obstruct justice, to examine all 
witnesses whom the parties wish to be examined. 17 W. R. 172. 

472. It is not imperative on a Lower Appellate Court to examine any 
number of witnesses a suitor may ask to have examined, and the refusal 
of the Court to do so is not a ground for special appeal. W. R. S. N. 3i9. 

478. When witnesses under examination make statements which are 
contrary to statements previously made by tiiem, the Court ought to 
draw their attention to the ooiitrad^mi ; but an omimkm to do se 
doos not make the judgment bad in law, 24 W. R. 819. 

474. The examination of a material wKaiess of the nlamtiS te the 
absence the defendant, bis vahrel having been removea and no Qtbmr 
paksd then acting for him, is such an irregularity that if ob j e o ti d lOiNl 
llm proper ttme would be fatid to the reception of such endenee. But 
where no objeotion was urged during the Irml, or until an afipiid was 
interposed, the Jodidal Committee b^rid that the objection come loe late, 
Oud could not be sustained, as, notwithstanding such irregularity and 
miscarriage, that fsct did not taint the whole proceedings so as to pro* 
vent tiio plamtiS recovering upon the other evidenoe which wee 
fident to establish his eeee. o M. I. A. 233. 

475. A Lower Court having allowed some of the witoessts of ilte 
nkuntiS to depart witbool taking their evidence, the ylsinttff objected to 
tti takhig the evidenoe of more of the defendant's wtinaases titan of his 
ewm. Opiti tiui, tli4 Court allowed some of the dafmidant'a wiinmee to 
l ea eu m§ Court wi th eu i eaamimitg them. The caae was remanded for 
exantination all the ramaiitittg witneseea mui a fnmb decision 13 W. 
B. ‘ 



P.VI. 



nillLT (OSiSIt). 


^JKKAlflirATIOV ( or WitacMMt a* Pwttoa ). 

*470. A defeaAiijt ci)niw>t be deprived r>f Iiib riglit to enrompB a 
pliiintiff to give evidence by Uio Court exumiuing the plaintifra' 

4.W. 11. ActX. fib 


•(Ot Powwaton ). 

477. A Btatcment by a wifnesB tlmt a party is in posseasion ia, in 
, adiniaaibie evidence ultbe factibat such {larty etas g 
h. R. P. B. 97. 

BOOKS. : 

The acconnt-bnok« of n Factory regnlarlv Bworn io by iho 
manager are l^gal evi<icnce of payment of iwt. 2 W. R. Abt 

479s Factory books cannot bo iisod as independent primary oridence 
ot iho payment to which the entries refer. StO W. R. 27. 

TAfjSE 

480. Applying a principle laid down by Uie Privy ConneU jn this 
country, a wlmle ciwe, it gond, Hhould not lx? cl is missed because, the 
plaintiff has fooli.slily and wickedly relied in sn[>port of it upon false 
evidence, the High Court held that a Lower Appellate Court Was wrong 
iu disuiiasiug a ( which had tMseti decreed by the iiret C^^urt) 1|ecaii8e 
the copy of a Kohaiuh tiled by plaintiS was found ta ooutain sig^at^res 
of witnesses purporting to he subscribing witu^sasy which bad been 
added to the in'iginnl deed, although plaintiff’s poHsession was admitted, 
and the only question was as to the character of that possession. 19 W. 


481. In a pryi^utioo for.lako ^^yidenoe^ there be eopia apeci« 
fip charge of making some particular and specific false st'denient, and 
direct* and distinct evidence that each epiecificetatemeut' ii false. 


S. N. 15. 


A 


111 a oaee of 

Ilf the Magietrafe wim put iu to prove wbtit tbe 

The dopuiitent not interpreted to the aocmifd iu 
in wldoh it was given or wliieb he upderMopdt 
dt read o W in aocoixlauce with reqairemouta of see^on Ckelg p|^Gri* 

miual FrooedurOti^^^l^ presenoe ^of the pemoa then acoased : ^ 

Held, that the English record ^of the Magiaimte was not le|^ievi« 
deuce under the Evidence Act L of 1872 S. Ol, of what the v&risouer 
Raid before the Magistrate. 23 W. E. Cr* 28 * , ^ y 


-FAMILT ^ 

4*83. BomiNiy Eagttlation IV of }827| BoetfowlT^vel; ijK"fAjpeee» no 
don on the Goiirt, in 4lie nbeenoe «< iiif MillHNptefid- 

of Jaarity or onatcwai to oaU forwiddeMe 4)f mek4m/lk ^ 4 M. 

l. A. 418; 4W.kP. C. 94. 



484. Tlie Rnding of a Civil Court nn to xhe oxocnlioti of a ^ill la oot 
ivo evidence on tlie point* if ttio question of iU execatiou 
not a tnatoriiil issue in the suit. 12 W. 11. 87. 

Where plaintiff and defendant respectively put in a« evidence 
different p^irtions of the proceedinpr^ in a former suit* and found ar- 
ptiTnenia thereon^ the Court ia bound to use them all aa evidence* 12 
W. R. 87. 

486. In a former suit by A against his agent for an account of the 
‘ collections of a certain share in land. B intervened and was made a par- 
ty. In that suit the Court declared A to he the Zeinit»dar, and as such 
entitled to the noits and to an account: Held, that that finding was 
liinding against B in a subsequent suit against him by A for recovery of 
the same sliare. 14 W. R. 165, 

487. A finding in a former suit, in which the question was tried bet- 
ween all the parties to the present suit, was htdd to bo admissible as evi- 
dence in this suit under the Evidence Act S. 13, idthongh the plaintiffs 
and defendants in the present suit were in form co-defendants iu the 
former, 22 W. R. 457. 

FIHDING (^y Criminal Court) 

488. A Civil Court cannot rely on evidence taken in the Crirninal 
Court, but is bound to record its own evidence and come tf» a detenni- 
Tiation on the evidence t4iken before it as to the fact found by the Cri- 
minal Court. 12 W. R, 477. 

PIKDING rOf Pact;. 

480, The finding of a fact by the Lower Appellate Court u|K>n evi- 
dence, a portion of which was inadmissible, is not snch a finding of fact 
as cannot be interfered with in special appeal. 3 B. L. R. A, J. 258. 

POEGBB DOCUMENT (Production of -by Party.) 

490. The production in evidence of a forged dornmont by a psrty 
to a suitdoes not relieve the Court from the duty of examining the whole 
evidence adduced on both sides, and of deciding the case according to 
the truth of the matters in issue. 2 W. R. Act X. 99. 

POBGSEY. 

491. Where a deed has been proved and attested in doe formt ^ 
Court is not justified (without any evidence of its fabrication) in finding 
from such circumstances as inadequacy of the consideration-money that 
the deed has been fabricated. 

Where a person asks to have a deed which is said to have been exe- 
cuted him declared to be a forgery, ho ought to present himself for 
examination. 20 W. R. 181. 

492* In a question involving the genuineness or forgery of an i 



V.VK 


meiii; «iied npon^ wliich the Coorts m India bad opporionity of person* 
ally iifHpeciitig, and held geimitie, it is fiec6i»sary that the evidence ini* 
T^tchtng the docnmetit^ lie clear and strong to justify the Appellate 
fcottrt reveraittg the decree apjmaled from. 

Ctrcnmstances in which the Judicial Committee upheld a Bond im- 
peached as a forgery, and reversed the concurrent decrees of the Zillah 
and Sudder Courts iii India. 7 M. 1. A. 207 ; 5 W. U. P. C. 3. 

V*EAtrD. 

493. Mere speculation and probability wilt not in law support a find- 
ing of fraud. Where a party puts forward a charge of collusion with 
a view defnind, it in incumbent on him to support it by evidence to a 
cert4iiti reasotiiihle extent : e. g,, where a party admits that an instruinent 
which, on the face of it, appears to deal with the property is written (»r 
stgiuKl by the owner of the property, he can only gut rid of its effect by 
showing facts wliicli would eHtablisli fraud in its inception, or show 
that it was not inteuded to be operative according to its purport. 22 
W. H. 124. 

FOTTOTIOWS (Of Aineon.) 

494. Where an Ameen's duties are expressly confined to a compari- 
son of the land with the chittsK, any evidence taken by him contrary to 
his instruciious cannot be looked at. 24 W. H. 208. 

G. 


OAJEETTE (Government.) 

49;). Under section 355 ActTni of 1859, the Government Gnaette 
containing the advertise me nt of sale, and a printed paper purporting to 
be the conditions of sale alluded to in the Gazette, and issued from 
the Ma.st4>r's office in the name of the Master, were admitted in evidence 
to prove the actual couditious of the deed of sale. W. K. S. N. 50^ 51* 

H. 


HAND-WBXTING. 

49d. When it becomes necessary to establish the genuineness of a 
writing, the testimony tif the writer or of some person who saw the pa- 
jier f>r signatue written, is not, as a matter of law, the only mode of 
proof. Kvideiioe as to the similarity of hand-writing is just as good in 
punt of atlniUsibility as the testimony of the subscribing witnesses. 13 
W. R, 101. 

497. Where the Judge of first instance doubted the authority of a 
deed, it being written on two pieces of stampeii paper of different daieSj 
held under the circumstances, not to \m a proper deduction. 

Where evidence could have l>een adduced, and was noi| as to a hand- 
writing beiug forged, aud the Judge by oamparisou with other 



(oivnwi tttmn). 



B u T 1"®c ti? ^ * forgery, such fiiHliag wu dimppofvd of. 8 



IDDmPICATIOS. 

498. When) witnenws qneRtioned a<i to tlm i.lentity of a Imiid 

lH*f<.re them, 8liii|tly their own Hij^.mtaa-eH, their eviatmoo dutw L,t 

iegnlly eHtuhlinh tliu btiml. 12 W, It. 3J9. 

INCOMB-TAX PAPERS. 

ff 

499. Where the accountH of a inort,g:ig..e who 1ms hepu i,| r>>s«Msi(m 

are being taken, hm Income-Tax pajterH are iii MimisMl.leaV en.leiiee 
in Ilia favor, though they may bo uaoil against \V. U. 276. 

INSTRIJMEICT (Apparently altered and suapioioiui ) 

500. Ill an onJinary f!a«<? Mie |M*r.son who prnMontH an i 

which is an eMStMitial part of hin msr, in an apparently alfoivO HinrHus! 
Iiicioua Htate must fail from tho iiioiv iiifirinity or donhtfnl i .niiplexh ii 
of his proof, unleaa he can Mutisfartorily e.vpiaiii the exist in^r 

the document, lint this rule iMlmits of exceptions, if there he ih<Iei>en- 
dently <»f the instrument, corr<»horauve proof stno.;: enough to rebut the 
}»reaurnption which arises a^raitisl an apparent atsl presninahlo f.ilstfier of 
evidence; and such corroborative pr.ajf will he^oeutlv slivnp-rfM,„ed if 
there Iw renSfui to suppose that the o|>posite party has withheld evi- 

deuce which would |»rove the original coiidiliuii and iuiport of the mum. 
peeled documetit. 1 \V. K. P. C. 3t>. 

issuMirmrisES papers. 


5(1]. Ft •rnier decision rejectinpf iw/nmuuviMfr papers, which were net 
eatisfactorily pnived, ‘is conclusive evidetire of a ptilniHHiarV title to Inml 
Mtlhertnl to. Jf j>ro|»erly support ed and provcil, such |m|>er8 are only 
2 *nma facie evidence, until rebutted. 9 VV. It, I5d. 

4 

512. In a suit by a purchaser of a pufni at a sale for arream of 
rent t<» enhance the rent of the j^hatwal under f(eguhitiQn VllI of 
1819, held, that a mu Hrjae* papers lor 181 statin^f that the ainoiint 

held by the gliatwal was VH) bigas, did not entitle the plaintiff lu 
eitlianca the rout of the aiirtdus over that 1^0 Ingas in the face of 
tidfactorv oral evkleuoe ot Imig uninterrupted ptmtiessioti. 8 B L 
l\ C. 5H. 





JUDGE ( 


witen A Jtidge girew evidence he sitoatd awfim like other 
“ R. 252. 
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nnxmiiif < m foimsfi stm* ). 

^xn^waSKT (fty^****^ ollm PiartiatllSTiaicimilar intemti.) 

514. A judgment in am>iher case is of itself insufBcient evidence 
a^inst a party who had no part in It, even though his inrerests may be 
of a similar nature to those of the person then suing. 1 W. It. 270. 

JtTBa]OBirT( Concorreat). 

505. When a plaintiff sues for confirmation of possession and seeks 
a declaratory decree, he iniirtt make out his title affirmatively. If the 
Indian Courts agree in holding that he has not done so, even though the 
High Court may not have attended to the depositions of mater iml wit- 
nesses, the Judicial Committee will not distrub the deoisiou of the High 
Court. 19. W. U.P. C. 1. 

JtJDaMBWrT{ Bx-parte ) . 

A judgment adduced as evidence is not to be rejected merely 
on the ground of its having been ex^pnrte. 10 W. R. 257. 

JUDaKSNT ( In another oaeo) . 

507. A judgment in a case against <ho same defendants, where they 
raised the same contention }is at {iresent, though not conclusive evidence 
against them, is admissible us evidence for what it is worth. 14 W. 
K. 201. 

5^8. PInintiff instituted two suits, one ngainst S. and the other 
against present defendant. I'ho suits were tried together by the 
Subordinate Judge, and dismissed. The one against Scaine up iu regulnr 
appeal to the High Court ; the other { the present one ) wins heard in 
a|)peal by the District Jiidgt^ who applied the judgment of tlie High 
Court in the case of 8 as evidence against tlie present defendants. Held, 
that this was wrong, and that the Judge ouglit to have decided the case 
upon the eviilence on the record. 22 W, R. 5 38. 

JUDGMENT ( In Former Suit ). 

5 )9. Except in matters of general interest or public rights, a vwrdict 
iu a previous suit, to be admissible, must bo between the same parties 
or parties through whom the polities actually iu litigation claim. J W. 
Rf. 2S2« 

510. The judgment in a former suit against the same defendants iu 
respect of the same subject matter is admissible, though not oonelusive, 
evidenoe against the defendants iu a subsequeut suit brought against 
them by other parties. 6 B. L. R. 

511. A judgment in a former Suit against plaintiff, to which de- 
fendant was no party, is not evidenod between the narties to a oreseat 

* 8 \V. R. 422. ^ 

512. rite judgment in a suit in which the cousin of a former manager 
Sil l I iilui f I.* i ^ii. iition of oerUiii villages, some of which were inciitded 
in the piv*s>ut niutt an I iu which it was decided that tha manager 





JVDOMwrr ( Of ikycriob court ). 

mam^r and not owner, waa heW by Innca, J, (Kitidoraley, J dubitanle> 
tti be a deciHiou upon a question of public vigKt| and was recievabte agaiiiei^ 
the defendant. 7 M. H. H. ^00,307. 

613. In a ftuit f<*r declaration or confirmation of plaintiff’s title toibe^ 
office of Oifhikaree of the Dljlim Sa stur U) be situated atNowgonj(, 

wliere defendant in his written stiiteinont claimed to be the otlhikaren, 
and alleged that the head-ship was situated elsewhere, the defendant 
was held to be asserting a title adverse to plaintiff sufficient to justify a 
declaratory decree. 

Held that in determining the right to the odhikarre and the cnstom or 
rule of succession t(» the office, previous judgments or decrees involving 
iiiKtatices in which the riglit and custom in question had becm succesH- 
fully asserted, were admissible ns evidence under the provisions of Act 
1 of 1872 S. 13. 20. W. K. 315. 

514. By a decree brought by A against a widow ns heiress of her 
husband to set aside alienations by her ami establish A’s right as re- 
versioner, it was declared that A was reversioner. Subsequently B. ( who 
WHS not a party to tlie former suit ) suetl to have it declared that he, and 
not A, was the person legally entitled to succeed on the widow’s death. 
Held that the judgment in the former suit was not ( upon the ground 
of its having been made in a suit bronglit agaitist the widow when 
holding the est^ito as heiress ) admissible as evidence against the plaintiff 
B in the second suit. 

Tlie suits to which the Privy Council intended to refer in the 
Gnnga case ( 2 W. K. 1*. C. 31 ) are suits iti which the title of the 
settler or the validity of the estate tail has been in is.siie, and not to suits 
agaitist the teuant-in tail in which a question has incideidnlly ariseu 
and been determined as to wiio was the remaimicrmaii entitled to euc- 
ceed upon the termination of the estate tail. 7 W. it. 3 

JUDGKEDT ( In Besumption Suit). 

515. In H suit for lands claimed as originally belonging to a lakh i- 
nij lioldiog of plaintiff’s ancestor, which had betm resumed by the ze- 
itiiiidar, who aftt*rvvards caused it to be sold in excciitioii of a decree nn 
the lakhiraj of his debtor, it was held, that the judgment in the re- 
sumption suit was no evidence of plaintiff’s title as against the auction- 
ptircliaser (defendant), who had been no party to the suit. lO W. H. 112. 

JirOGUSSCr (Of HlghCourtl 

5 Id. In a suit for arrears of rent from a putnidar, whore plaintiff 
atated that he had on an allegation rmule by defendant that a daeoity 

f had taken place in her house, allowed her an abatement, but finding 
from a jiidgi»ent of tlie High Court that no such daooity h ml taken 
place, he claimed full rents. Held that the High Court’s judgment waa 
admissible, with a view to ascertain the truth of plaintiff’s case. 9 W, 

JimairaHT t Or Xntoior Court.; 

Held, that the judgment of a Moonsiff’s Court (confirmed by 
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the Loirer Appellfite Court) in e suit for arreani of rent^ fi* to the Tidi* 
dttjr of the eaii»e ieaiiea which plaintiff there aet up, aod of the same 
nKiktiruree pottiih which defettdatiU then brought into Court, was not 
conciitHtve evidence lU the present chhc for though hii inferior Court 

^ has jurisdiction tfi try every matter which is uec^^ssary for the adjndi* 
cation of the point in contest l>efore it. its decision is not final as re- 
gards other facts not in contest before it. Id W. B. 129, 

JUDCflCnCT (On Oomx»romisB). 

518. Where a suit wjis disposed of according to a compromise, of 
which the judgment set out theternm in the form of a recital: Held that 
the judgment, tlnmgh not in the ordinary form of a decree, was the re- 
corif of a transHCtion by which the riglits of the parties were recognized, 
and was therefore lelevant as evidence under the provisions of Act 1 of 
1872 8. 13. 23 W. U. 1 02. 

JUDGlClilirr (Reliance by Plaintiff on— subBequently reversed). 

filO. Where the plaintiffs in these suits apjvealod in both the Lower 
Courts to the judicial cletermination (if a previous suit as evidence in 
th<‘ir favor, and embodital it in their plaints as being a material parti- 
cular of the cause of actiov. which they jiropowed to establish, they Were 
not allowed in appeal to the High ('ourt to ol)je(?t to the retiepiion by the 
Lower Appellate Court of tin* jiidgniont in question as evidence in the 
present cnuH<», on the ground that they wfM’e not parties to that case, 
although I lie Judg(% on review, r(‘V(*rH»Ml the judgment he had already 
passed in faNnir of th<‘H(( plaintifTs, <»ii the strength of the decision of the 
loiirt which reversed the judgment in the previous suit on which 
the plaiutiffs had relied. 8 W. K. 492. 

JUMM^BXTKRBB. 

529. Where it is shown that the jummahurn^ee has not been acted on, 
but is a stateinent of that which is not iu acc(»rdance with the facts, such 
jninnufhtm^iefi cauiiot be considered as evidence upou which a decree 
should bo based. 2 N. W. P. 2, 

^rUMMABUKDES PAPBBS. 

521. /a mmahfoofee papers ran never 1>e treated as iudependeut evi- 
dence of any contested fact. 9 W. B. 451. 

622. Junimabandee }>apers can be used only as corroborative evidence. 
6 B. L. U. App. 82 ; 14 W. B. 476. 

papers filed by a mnUk in htUwarrah prooeedtn|^ to 
which the teuant is not necessarily a party, oaiiiiot be used aa evidraee 
against such teuaut iu a suit for arrears of reut. 20 W, U. )71. 

624. /ummofrutube papers for Uie year in resf^t of which reikt is 
etl, made out by the omoem of the person claiming the rent, cannot he 
eviiltmce of his right to that which they set tortli ; ihongb the evideace 
of the polirsrry (as being the officer ttaiially cliarged with the duty of 
the reut) as to the amouuts collected iu previotts 
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rr>bonite<l by tbe jttmmahiuutfu of those years, would be oonclnsire 10 
rtmjiect of the cUhn. 2o W. H. 1 42. 

JUMMA WASH* BAEXm PAPEBS. 

525. The best evidence \h letiuired to prf»ve adncnment no natorallj 
open to soitpicioii aa aju^anyi wa^ U bakee 5 W. U. 2 $2. 

52G. It 18 doubtful whether, under flection 43 Act If of 1P55, ii 
WiVfil bakce papera are admissible as corroborative evidence. 8 W.U. 328. 

527* Jununa wmil hakee papers are at the best corroborative evtdenoey 
not iudependeut testimony. 

Can such papers be dealt with as a or be deseribiMl 

as " kept in the rej^ular course of bn«ine8B/' within the meaning of 
section 43 Act II of 1855. 8 W. R. 464. 

528. Jnmnva wusll bakee and mkojtfte papers, though corrf>borative evi* 
dence against tenants, cannot be admitted as against a party holding 
under an adverse title. 1 1 W. R. 1C5. 

Jnnifna tmftil bakee papers ought not to be regarded as anything 
else than ** books prf »red to have been regularly kept in the course of 
biiHinesH** and by section 43 Act 11 of lf"65 they are adtnissihle afl 
corrubumtive, but not as independent proof of the facts therein stated.*' 
They are consequently iiisulhcient by tliornselves and witlumt indepen- 
dent proof to rebnt the f>reKamption which ariscjs under sectirut 4 of Act 
X of 1850 in fHV(»r of a defendant who has been found to hold hinds at 
a uniform payuiont of rent for more than 20 years. 8 W. R. 280. 

5d0, Held in a suit for enhanceinont of rent, that Wfuii 
pajiers, when produced by the Zemindar at tho citation of ilio defeii 
dant liimself, were not merely corroborative, but, under flection 4 Act X 
185^, good and suillciout evidence as against the latt^^r in rebutting thu 
presumption uuder section 4 Act X of 1851/. 10 \V. R. 

531. In a suit for enhancement of rent a Cfdlection account or a 
jumnia-ttHtjfU-hakee filed many yeHi*8 previously by tho plaintiff's pre- 
decessor in a Huit to whi<^h the dcfciidands are not parties i« not per 
$6 evidence for the plaintiff that the defendant's predecossor held at Ui5 
rates of rent mentioned therein. 

Semhie that, if proved to have been regularly kept in the way of busi- 
nesH, the paper might have been put in as corrob<>rative evidence under 
section 43 Act II of 1855, or might have been used by tho writer thereof 
to refresh his memory under section 45. 

Setnbfe that, if it were shown that the writer was dead or could not bo 
found, the original might have been put iu evidence nwler section 30. 

SemhU, that series of collection accounts or j%mm4i-wa*il-hakts papers 
appearing to be regularly kept may be evitlence and entitled to credit 
ott the same principle as other con fempora norms records ttinde and kept 
by the party producing iheui in the ordinary course of his business. 
7 W. B. 
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XABULSUT 

Kiklmhuh provinl in the ordinary wny t/> their gennineneaa 
ought to have due weight given them) even though not filed ho clearly iu 
the litigation an the Judge would have expected. 9 W. R. 453. 

L Suit for hahuleni at an enlianced rent : Held (by Norman, J.,) 
that the Judge w/iH not at liberty to reject as matters wliich he could 
wholly leave out of consideration, any of the evi<lence before him in a 
case where the witnesHOs were iinim peached in their general character 
and uucontradicted by any testimony on the other side, and where there 
was no improbability in the facts wihch they related, and that the proljativo 
force arisittg from concurrent testitnony wus the compound ratio of the 
probtibiiitios of the testimonies taken singly. 

Hf‘ld (by Set/on Karr J.), Umt as tbero was a break of 3 years in the 
pijriod of uniform payment wliicb would give rise to the presumption of 
uniform holding from the time of tlio Permanent Settlement, the Judge, 
instead of accepting the dakhilas merely because they were not denied 
by the ]»laintiff, should have found whether the dakhilas were satisfac- 
torily prrivinl and atleHted, and, if so, whether they could legally sup- 
port a uniform payment for 20 years. 7 VV. R. 100. 

L. 


LXA8E (XTnregistorod.) 

53V \Mier« a lease is inadmissible as evidence because it is not re- 
gistered, no secondary evidence of its execution is admissible. 11 W. 

R. IC. 

ZiBTTEH (Between District Anthooities). 

535. Letters between district authorities are public documenta for- 
ming a record of the acts of public authorities, and as such admissible 
as evidence under Act I of 1872 section 74. 23 W. R. 272. 

UrrTBB vOontedning AdmiMUm;. 

580, A letter containing an admission does not require a stamp be- 
fore it can be admitted as evidence. 23 W. R. 325, 

USTTMR (Of CoUeetor.) 

537. A letter of the Collector containing a summary of the sbite- 
menta by SSmn>idar9 for information of tlie Board of Revenue in a dis- 
pute, as to the right of inheritance to a^emi«rdary in the same distrkrtj 
is m»t admissible as evidence. 14 M. 1. A. 570* 

liWnm ( Baglstered }, 

58B. A person refusing a registered letter sent by post cannot after* 
wards plead ignorance of its coteuts, 10 W. R, 224. 
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LmOATlON. 

5'i9. ill a t^sf, bat nol ibasole proofs of ihe oxitttoiioeof • 

CQstom. 8 W, 11. Act X. 42* 

LOAMMA PAPXR8, 

540. Loasima ud thaka papers are legal evtdenoo quantum vahat^ 
10 W. R. 318. 

Tlie mere insertion of tho name of tbo defendant's father in ihe 
Loasima papers of the Zemindar is no sufficient evidence that rent baa 
over been paid for the landti in dispute. G W. R. Act X. 1 7* 

LOCAL UnnSSTIOATIOK. 

542. An investigation as to mosno profits made by a Civil Ameen in 
execution of a decree is no evidence against a party who was absent 
therefrom ; and if his name was not mentioned in tho petition for exe» 
cntion, no presumption can arise that ho was a party thereto. 14 W. 
It. 373. 

543. The investigation by a Magistrate in a case in which ho found 
tliat the lands in dispute were not witiiiu his jurisdiction but within that 
of another Magistrate, is not evidence. 

Nor 18 the opinion of tho Magistrate who has jurisdiction, evidence 
on the question of title, the Magistrate's duty in such cases being confia- 
ed to the point of possession. G W. R. 137. 

544. The report of an Ameen and evidence recorded on a en- 

quiry ore evidence in the suit, and there is no legal objection to the 
parties to the suit agreeing that the evidence should be taken before tho 
Ameen, and tliat the matters in dispute sitould bo referred to him for 
enquiry. 2 B. L, R. App. 3. 

545. An Ameen should bo appointed to hold a local investigation 
only when it is necessary to inspect the land ^/hich as the subject of 
dispute, to make maps of localities to obtain information with regard 
to the physical features of tho place, to identify the land in 
maps with parcels which are the subject of the suit, and to 
identify the maps with one another with the aid of objects to bo found 
in the land ; and for those and similar purposes, an Ameen may oxa^ 
mine witnesses when tho evidence which they have to give is of such a 
nature that it ought to be taken by him on the spot. Where, however, 
any fact can be proved by evidence taken otherwise than on tho spot, 
that evidence onght to be taken by the Court itself in a ragular manner 
and not by an Ameen. 

Qamrr.— -Whether, where an Ameen has in fact been, though isnpro- 
nerly, deputed and has examined witnesses, that evidence ought to ' 
toJly rey^ted. 17 W. R. 282, 283. 

LOTBuimm 

LUbundm oatmot be accepted as secondary evidence in 
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of tlio certificate of siJo, nnlens ilio aliftcncc of the certificate 10 aaffict* 
4«Qt1y aoconated^for^ no better evidoucc ibau tUo hibutulee eau bo 
produced. 21 W. 


547. The baitj atsertion of witnesses, tmsnppf»rted by nny details of 
the csusCH, the courKe, and the treatment of the tnalady, ought not to bo 
accepted as sutisfactoiY proof of insanity. 22 W. K 5J 
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Ir.adefpiacy of coubideration is not conclusive proof of wafa 

;ju. 


XAP. 

549. A map is not udniissiblo as cviJonco unless it is stamped. 

W. K. IhO. 

550. A map is not evidence of title, but only f>f poHsession, oven 
though pwpared by the gomaslitas of both plaintiff and defendant. 
10 W. U. 531). 

551. Where one Court has acted on a map in a suit as goimino and 
covrtn't, another Court is not bound to receive aud act on the same xmip. 
W'. R. S. N. 323. 

!. A map whi(?h had been registered as part and parcel of a bill 
of sale, and was part of plaintiff’s title deed, was hold to be admissible 
evidence. 24 W. U. 188. 

553. Held that in a suit to CRtablish title to land, where an Ameen^s 
map which pi'ofesatHl to shovr the daghs of a husUtbood chiitah '‘as not 
questioned by either party, it was not open to the Court to question its 
correctness and to try whether it was possible to contract any map 
from the chittah. 14 W. U. 391. 

654. Wniere a Civil Aincen makes a local inquiry as to the sitna* 
tion of certain disputed lands writh reference to the ctdlectorate map 
put in by the plaintiffs, and not objected to by the defendants, who are 
pi*e8ent and recognise the iKuinclary indicated as that whereon the in- 
quiry is to be based, the map must Ik's taken to be one which the parties 
recognize as correct and tnistw<»rthy, irrespective of the question whether 
it was pit'pared with the authonty of Government, 21 W, R, 115. 

, 555, When a Judge sends for a map or orther evidence, he is bound 
to record his reason for doing so, according to the provisions of the 
Code of Civil Procedure, and the evidence so obtained must be taken and 
received by him in the presence of the parties in o|>en Court and after- 
W'anls kept on tho record. It isuot CMUiipetent to him under section 355 
merely of his own discretion to send fora document Cor personal iuspec« 
tion iiTesjHuctiv© of tho parties to the suit, 21 W, R. 416. 
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HAP (Aiid Chittah). 

In a snit to rocoror po<^<\o!ifiion of land contntnwl in a 
Giivernment reHurnod inohal, wliero ploa waa Uial tka Iaii4> 

lijtd been purcliaBCil by him at an exiMMition anlo. for arrears «»f rout 
as belonging to a jungle mohal, the LuWi»r Appellate Court refuaetl de- 
feinlant^a application for a coinp?irisi»n with the nMips and ehitt 4 %ha ma^io 
on the occasion of a boundary dwputo betwotni the Ztoiiindar and (3«»- 
vernuicnt, when it h*ul bt'on decided in a local iinpiirv tliat the land 
bcdonged, not to the resumed mehal, but t<» tlm jun^to inehal. Held 
that the Subordinate Jmlge ought to h iV(? ent(M-tain<‘d the appliiattlou,— 
the evidence ofTv‘red having been the vtuy best. 15 \V. U. 44b 

557, The rights of property as betwo#*n two |nrties cannot be affect- 
ed by a map dmwti b»r a totally difTerent pnr|K>He, Htid a t>u rpt>‘^e totftlly 
irrelevant to the nubjc’et of the liispute between tbein. 2 W. H. l\ C. 29. 

MBASUBBMBNT GOVEBIfMBNT. 


A inoasnreTmMit nnnle by CovernmoT^t from whom plaintilT de- 
rives hi.s title was, in the abMemu' of anv' evideiietJ to tin* eontniry, held 
as admissible in evidence of tin/ area actually found under cnltivatiun. 
17 \V. R, 258. 


MBASUBEMENT PAPERS. 


559. Moasunmmt papers cannot bo treated m inadmissibh^ in evi- 
de nee because set aside by tl(*cisions of the liowor (hmrl-s. if those deci- 
have been reversed by the High Court. 10 W. Jt. 4, 

500, A Lowcm* Appellate Court was held tf> iiave boon fully jtigtifie<l 
in rejecting meu’sureineiit p.ijiers as inadinissil>le in lasv, win* re n > proof 
was given to shosv in what circumstances, under what authority, and 
for what purpose they had been prepared. 15 \V. Jl. 218. 

5GI. Measurement pfi|>er8 of a Zeinindaiy nuule for the purpose 
c*f a partition, are admissible as evidence ns to title us shewing what tho 
Zemindary consisted of, though the partition may not have been oarriod 
oat. 4 W. K. 


MEMOBAlTDirM ( Of Collootor on Sottlemont Bocord ). 

5<)2. Where a memorandum of an rnubu' iirtdi*, or propf»«ed to b© 
made, by a Collector upon n reference by his suboniiiiatt*, which was 
found on a paper tiiken from the niid<lle of a settlement rts* »nl, was 
pnwlnccd in Court in that form without exjilanation, and used bj tho 
Judge as evidence of acquieHCcnce. 

Held that it was not su««*cptible of uio in that way nor ©ould it bind 
the Collector. 24 W. K. 27 J, 



5G3. A Native caao is not noceajKirily false and dinhoncmt, Wmtiao it 



tmtmeom. 
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imti on * fcmndatiofi And la sajqxHied m part by false eridenoe. 
7 W*B.KaiS; IIM. I.A. 177. 

ITATITB SVlDKBrCS. 

564. With reference to the lamentable disregard of truth prevailing 
amongst the natives of India, tlie Privy Council held that it would be 
very dnugerons for tho Conrt altogether to discredit witnesses deposing 
V^p<i race hy reason of the iiecesHity imposed on the Court to sift the 
evidence of anch aritnesses with great minuteuess uud care. 7 W. B. P. 
C. 73. 

HOH-BBaiSTEATlON. 

5(*5. Where a pottah and Kahooleui have been found inadmissible by 
rgason of iioti»registration, no contract which they contain can be re- 
ceived in evidence, lil W. H. 307. 

566. Where defendant, after executing a bill of sale in respect of 
certain lands and receiving the full amount of purchaae-mr»ney agreed 
upon, ha*l repudiate the contmct, and refused to make over possession, 
it wns held tnat though the fact of the deed of sale not being I'egistered 
precluded it, under section 13 Act XVI of 1864, from being a<linittod as 
evidence, yet plaintiff was not excluded fnjm shewing by other evidence 
that he ]>erformed his y>art of the contmct. O'hem is nothing in that 
section wliich says that no contract purporting to create or triinsfer any 
right, title, or interest in land shall be recognized by the civil Court, 
unless reduced to writing. 9 VV. H. 351. 

jrON.TBAVBBSlB. 

507. In a suit for enhancement, of rent, a defendant is not bound to 
traverse a statement made by the phiiutiff in the notice of enhat^nfmeni 
as to the description of the land in question. The doctrine of admission 
by non -traverse is not applicable to written Btatements tiled under Act 
X of 1859. 9 W. B. 83. 

jrOTIOB (Of Facts). 

568. Notice of facts from which the infirmity of the vendor^s title 
might be inferred is evidence of a mala fides, but is not itself mala fides, 
and the question of hona fide purchase is one of fact. 5 M. H. B. 385. 

o. 


OBXTXE Dior A. 

569. A presumption made in a former case, being only a dlrtfim with 
reference to a matter immateiial to the deciaioo of that snit, cannot be 
proof ei the thing presumed. 21 W. B. 30. 

OIII88XOK. 

570. In a suit to hold certain lands on a mokantree tennre, the lower 
Apprilate Court was of opinion that phiifttiS would hare established bis 
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witness in a suit between third parties, to tnslce - nrttttionuw the 
mokururee ; Held, that the Jndge had g'iren undos iOTpostencs-tp , 
omiAmon which occurred under circumsfeances not naturally or neicefssarily 
calling for mention of the tnokuraree. 19 W. 217# 

OinrS PEOBANDL 

571. The mere putting whnt ia perhaps a greater burden of proof 
upon one party than upon the other, though it may not be atriotlf ooftect, 
is no ground for reversing a decree in appeal, where the decision of the 
case on the merits has not been affected by auy thing which has been 
done as to theories of proof. 18 W. 11. lOd. 

572. Where a son under tlie MUldfa law sued to set aside sales by 
father : Held that the piirchasora were not bound to show an absolute 
necessity for the sfiles, it being sufficient if they have acted itvmifiile and 
with due C(iution and were retisonably satisfituly at the time of tnoir res- 
pective purchases, of the necessity of the sales in onlcr to meet debts 
which the father Inid a right to discharge. The onun proharifU in such 
cases will vary according to the circumstances, fi W. 11. l49. 

^73. In a suit in which plaintiff claimed 4 plots of land as belonging 
to his putuee, and defendant alleged that they formed part of theresumed 
land of a joto for which he had obtained a decree in a resumption suit 
and of which he had ever since been in possession, the prkrties went to 
trial on the issue wliether the land was inal as beyond the limits of the 
deci*ee, or lakheruj as included in the cliittahs according to which posses- 
sion was given to the defendant in execution on a conKidoratiou of what 
the latter had received under the decree, tito first Court hold that ho was 
not entitled to retain the disputed I'unl. The Appellate Court did not 
look beyond the plaintiff’s ohittalis : Held that the circninstimciis justified 
the first Court in deviating somewhat from the usual rule of law as 
regards the omut j^rohaiuU, and that the course taken by it was most eouto- 
iiaut with justice. 15 W. 11. 183. 

OKUS FBOBANDI ( As to Bonafldes of Transactions ;. 

374. When a person, after attaining majority, questions any sale of 
his property made by his guardian during liis iniuority, the bnrden lies on 
the person who upholds the purchase, not only to show that, under the 
circumstances of the case, either the guardian had the power to sale or 
that the purcluiser reasonably suppfjsed he had sneh piiwor, but, further, 
that the whole transaction, far as regardt^l the purclmser’s part in tt, 
was botui fide. Following the principles laid down by this Court in the 
ease of Kanye Lai I Juhoree versus Kamime Datlee, it was held that when 
eitiier the person who sells labors under disqualification, or tite purchaser 
stands in a fiduciary relation to the owner of the property, the bona fids$ 
of the dealing cannot be presumed, but must be made out by ibo pur* 
chaser. 9 W. R. 297. 

OVUS PBOBAlfDI (On Aoouoerb 

In a suit for damages for a false charge, held an aocuoatioa which 
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fnek ftccwifaimii wii« in&licioiisly bronght^ /and 

' dt s« lor fch© lfcC0worr { defeniWit ) to rebiit that evideiioe by |Jh>w- 
Httf lie had leasonatde and probable cauae for making &e aooa- 
atSom a W* K. 29. 

omm nrOBAHDI (On Alienee). 

476* Where a reversionary heir auea to recover property on the al- 
leviation that it had been ]inpro)>ei*ly alicnatedi it ia incuiubetit on tiie 
alienee to show that there waa actual ncceaaity for the saio traiiaac- 
ium under which lie claiinai or that lie waa reasonably lod to sup* 
pose that such necessity existed. 10 W. U. 04. 

OmJBi PmOBAKDI (On Alleging Party). 

§77. Where a party alleges that no summons has been served upon 
himi it is for him, under Act Vlll of ]8§0 S. 119, to prove his al- 
legation. If he starts tiprima jurk ease by his oath, the opposite par- 
ty must rcbnt this by evidence taken in the pn^sonce c»f the first 
party ami subject to cross-examination by him. 22 \W K. 423. 

§78. Where a person is alleged to bo in possessiem, not as owner 
of tho full proprietary right, but as rnortgjigee, the burden r>f proof of 
such qnalifitxl ownership lies on the party assorting it. Such a case 
falls within the scope of section 1 10 Act 1 of 1872. 6 N. W. P. 3d. 

OSrUS PEOB ABDI (On Auction purchaser.) 

579. The mode in which the on ns of proving a lakhiraj holding 
from the period of tlio IVrtnaneiit »Settleiueiit is to be thrown on an 
auction-purchaser at a sale for arrears of revenue coining under 
clause 14 section 1 Act XIV of 1859, aud suing withiu 12 years of 
bis purchase* 3 W. it. 70. 

The anotion-purchasor at an execution -sale of the property 
of a member of a Hiinhi family living, under the Mitaksham law, 
in commonsnlity and joint enjoynumt, if he sues to obtain posses- 
sion of his purchase is bi>und to ivbnt the prosuinptitm of that law in 
regard to such pro(»oi*ty, and sluiw that it was acquired by the mem- 
ber in question lor iiimself alone. 22 W. K. 1 16. 

OXHTS PBOBAN DI ( On Banker.) 

Where the fact of payments by a banking firm ia distinctly 
put in issue, the books of the lirm In iug at most corrolw>rative evi- 
dence, the mere geneml stHtemeut of the banker to the eifet that bis 
books were correctly kept is not suiHciont to discharge tlie burden of 
iiroof that lies u(R>n him; particularly, if he Iihh the nieana of produc- 
ing much better evidence* 23 W. K, P. C. 390. 

OmrS FBOBAKDI (On ClaiiiiEnt.)« 

§82. A paintifi is bound to prove his claims as he lays it in his 
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Whore a dofenJaot ^oes nnt ftpecifically aBege fmiid b 
wiae ilian when gener«lly »1euying the truth of the plaintiff e 
tions, heKtntf*? the rhiin to bo not true, flio onu$ pr^Hdi 


i« on tilie plaintiff. 6 W, R. 195. 


584. ITie ottn^ is not on the ilefen^ant to prove the contraiy, but on 
tlie plaintiff to prove his allegation that he luw, in the account on Whioli 
ho cliiirns arrears of rent from the defeiulant, crc'dited the defentlant 
with certain ccdlections frf*m the ryots admitted by the phuntiff to 
have been made by him. 1 W. R. 219. 

Where persons have long held as khadimn under the superior 
holders or managers of endf)wed property, and claim to hold a |H^rmR* 
iient khadiia tenui*e from whicli they are not liable to bn ejected ex- 
cept for misoonduot, the omts probandi is on them. 6 W. R. 89. 

580. Where the right of A to a Ifowalnh is not denied, and B setiks to 
disposROs a purchaser from A in possession for more than 25 years, B is 
bound to prove that he acquired the hovmhih in the way, tm alleges, 
viz., in tlio exercise of his Zerniiidary right upon the relinquishTnont or 
abandonment of the howalah by A. 2 W. R. 42, 

587. Held by the majority of the Full Bench (Mitt or, J. dissenting), 
that in a proceeding of execution of a decree under section 24d Act VIH 
of 1859, the claimant, and nf)i the execution-creditor, should begin ; and 
he must prove, not the title of any third persr)n, but that property be- 
longed to him, or was inlua own possession. 11 W. K. F. B. 8. 

588. The onn« of proving tliat a deed of compromise was beneficial 
to a minor, is <>n the party making t!ie allegation in a transaction wliere 
the minor is alleged t<j give up her title in a largo estate for a very in- 
adequate maintenance, and when the minor withdraws her right or ap- 
peal as to a portion of the prop<'rty, and waives her right of croBa-appeal 
as to the remainder. 5 W. R. 5. 

589. Wlien a family is joint, the on^itt of proving separate acqniaitioti 
is on the porH(m making the allegation, the presumption being in favour 
of the opposite party. 1 W. R. 33 1. 

590. The presumption of the Hindu law, in a joint undivided femily; 
is, that the wliolo property of the family is joint estate, and the onnn * ' “ 
upon a party claiming any part of such projnjrty aa hia separate 

to establish that fact. G M. I. A. 5:j ; 0 W. R. 70. 

591. The presumption is, that a Hindu family remains undivided tlte 

tita is upon a party claiming, as upon a partition, to prove division of 

the joint estate. 9 M. I. A. 00. 

592. W^ben possession of the legal heir haa been prevented and the 
fxiurseof ifiheritarice changed on the ground of an adoption, the enoa is 
dearly on the pjirty setting up that title against the beit^S euiUiliee# to 
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firdw HiB udoptirm both a» regards the power ol the adopter aod the fact 
oi adoption. 1 1 W. it. 468. 

693. The party who seeks to exclnde one of the heirs to property 
from a share of tim inheritancei is bound to show the cause of the ex- 
elusion. 22 W. B. 848. 

594. Where a claim is founded on an alleged partition between the 
nfembers of a Joint Hindu fatnily« the onus is on ^e claimant to prove 
the alleged partition. 24 W. K. 80*5. 

595. Whilst tite members of a Hindn family are found in possession 
of joint ancestral estate, all property in the poRsession of any member 
of the family is to be presumed to be joint, and it is incumbent on ilio 
member who claims property in his possession as his separate property to 
prove his sole title to it. 3 N. W. P.217. 

506. The burden of proving property (the subject of a gift by a 
Hindu widow) to be sirid/ma, rests with those claiming under her. 
1 W. il. 107. 

597. Suit against a brother's widow for contribution in respect of a 
decree for rents from 1259 to 12G4 under a lease acquired in 1225 by the 
father of the parties in the name of the plaintiff before the family ie- 
parat/ed in 1258. Held that the onuB of proving that the lease was not 
joint was on the party who set up the plea that it was the self -acquired 
property of one member of a joint family. 6 W. R. 35, 

598. A person who seeks to bar one who is pritn*i facie the legal owner 
by evidence of ratifictition or of facts cogent enough to prove one not a 
formal to be a substantial party must make aud prove such a case, for he 
is one who seeks to displace a legal title. 2 M. H. B. 428. 

599. Whore a party claiming a right of pre-emption impugns the 
correctness of the price stated in the deed of sale, the burden of proof 
is on him to show that the property had in fact been sold below the 
stated price. W. B. S. N. 304. 

600. Where a party purchases at an execution-sal r, the rights and 
interests of a lakhirajdar, another claims a mowrosee tenure in the pro- 
perty so purchased, the claimant is bound to establish bis mokoruree 
title. 19 W. B. 286. 

C01. In order to got rid of the effect of a Collector’s decision in 
favour of an intervenor under section 77 Act X of 1^59^ the party en- 
titled must bring a suit to establish his title, it being not enough for 
him merely to establish a vague allegation of dispossession and throw 
it upon the defendant to prove title. 1 1 W* R. 573. 

602. Where by an old poitah lands forming part of a aemindary had 
been leased at a spociEc rent, there being no words in the pottah im- 
porting the heriditaiy and istemrari diaracter of the tenure, (Ke ab- 
sence of such words may be supplied by evidence of long nninterrupf- 
^ enjoyment, and of the descent of llie tenure from father to ton, 
that beriditary Md iatemrary dban^ier may be presomed* 
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wd tbo doacent olf the tenure from father to eon, it liee e|poii the 
party asserting the holding to be from year to jear onb and deter* 
mtaabla at will, to prove such aaaertion. 2 N, W, P* Z* 

60 S« A party jnutifying a title so obtained against a minotf most 
show not only that he was acting hon^tly in the transaction, but that 
facts existed at the time of the mortgage such as would reasonably 
anpport the conclnsion that there was a neoessiiy for the alienation, ana 
that the mortgagor had authority to give a good title as the minor^e 
agent 22W. R. 119. 

604. Suit to recover the amount of principal and interest npon oertain 
pecuniary transactions set forth in an agreement, alleged to have 
been executed by the defendants' father in favour of the plaintiff, 
for moneys advanced by him, and also upon the defendants' own pro* 
mise after his father’s death to pay the amount due from his father. 
Defence, first, that the agreement sned upon was a forgery ; and, second* 
ly, a denial of the promise of payment. Upon appeal (reversing the de- 
cree of the Sudder Dewany Adawlut at Madras), the Judicial Committee, 
without declaring the agreement to be a forgery, dismissed the suit up- 
on the ground of failure of proof to support the claim. 7 M. I. A. 
224 ; 3 W. R. P. C. 50. 

605. Act XXX of 1858, of the Legislative Council of India, for the 
administration of the estate, and payment of the debts of the late Ha* 
bab of the Carnatic, empowered the Supreme Court of Madras, to in- 
vestigate in a summary manner claims against the Nabab's estate. Held, 
that the provisions of that Act not only limited the extraordinary reme- 
dy which it gave to certain defined classes of bebt, but threw upon a 
claimant more than the ordinary burthen of proof; by compelling the 
holder of any written acknowledgment, or security to prove the actual 
consideration given for it; and upon those claiming the price of the 
goods delivered, proof of the fair and actual value of such goods. 9 M. 
I. A. 466. 


Omra PBOBAHDl (On Collector.) 


606. A CJollector cannot extricate himself from the burden of pro- 
ving his claim to property iu his custody by illegally seixing such pro- 
perty. 20 W. E. 228. 

OHXTB PBOBABDI rOn Debtor.) 


607. The presumption is in &vonr of a decree-holder, who in exeon- 
iton of his decree attached the share of his debtor, one of five bfoihere, 
in a joint property, that the property is undivided, and the omurisoa 
ttie debtor to show that there nsd been a partition of it. 18. W. B. 268 . 


OirtmPBOBAirBX ron Defendant.) 


608. The mm is on the defendant to impeach, md not on the platn- 
ff to oill evideoce to support an Ameen’s report* 2 W. B. Act X. 1. 
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CIO* Where a defendant admits the cause of acfioa and pleads pey- 
saeiitf he most ptx^ve that the claim which is admitted has been dis* 
dbarged by payment* 17 W. H. 509. 


oil. Whei*e defendant, in a suit for arrears of rent alleges remission 
onus probaudi lies on him in regard to the remission. 9 W. B. 239, 


612. The onv8 of showing 
ered during the period of A^s 
B. 251. 


that the admitted rental was not recov- 
wTougful possession is on A. 18 W. 


018. In a suit for enhancement where the defendant pleads that 
Wilt had been assessed on lands covered by hedges and ditches and 
forming boundaries between fields, and that according to custom such 
land Wiis not liable to pay rent at all, the unm is on the defendant to 
prove the custom. C W, R. Act X. 40. 

614. In a suit for enhancement, the burden of proof that a tenure 
is protected under section 10 Act X of 1859 is on the defendant, and it 
is only for tho plaintilT to rehut any presumption which the defendant 
may make out under that section. 12 W. R. 820. 

615. In a suit to rec\)ver possession, when plaintiff proves possession 
and illegal dispossession the of proving the title is shifted npon 
the defendant in the first instance; and if the latter establishes his ti» 
tie, tho plaintiff must then bo required to prove bis. 9 W. R. 11. 


616. Where a plaintiff has the general title to the property in suit 
and the di'fendant sots up an interest as mokurureedur, the onua is with 
the defendant. 1 9 W. R. 1 88. 


617. In a suit for enhanced rent of a talook the existence'* of which 
as an ancient talook, is undoubted, and in which the only questio n is 
whether the rent is fixed or variable, the ouhm is first on the defendant 
to prove that he has held at a uniform rent for 20 years, and (if the de^ 
fendant prove so much) then on the plaintiff to prove that the rent 
has varied sinoe the permanent settlement. 1 W. B. 280. 

618. A defendant is entitled to insist that the plaintiff shall prove' 
bis right by the best available evidence s. the production of a ticca- 
lease upon the terms of which the claim is alleged to depend en- 
tirely. 19 W. B. 210. 

619. Wliere a plaintiff snes for enhancement on the ground that 
the defendant did not pay the rents paid by others in the neighbourhood 
for simtiar lands, and the defendant denies his liability to pay such rents 
4»wing to his having moknruree pottahs, the onns is on the defendant to 
prove those pottahs. 6 W. R, Act X, 39. 

620. Where a plaintiff, a Zemindar, sues to set amde a moknmiree 



onvm tmmmm (ox H 

deed set up hf the defetidmt end to recover posiesfnett of thp iMide 
covered by the deed» it lies up>n the defeiidiiiit to defeat ihat right by 
proving the grant of an interutedintcf temiie, and (he ensb must lie 
dectdedj not upon the defects fif the plaintiff’s clnim^ bnt upon the riglit 
of the defendant to h<«ld tinder a iierpetuul and hereditarv tetture at 
a fixed rent. 12 W. H. l\ C. U. 

621. In a suit against a Zoinindar to revorae the sale of m putney 
tenure held under Heg, Vlll of 1810, on tin* gr«»nnd of non* aerrit^ 
of notice, the ontix of proving Horvioo liea on {)w tlefi^ndani, according 
to the spirit of S. lOG of the Evidence Act. 21 W. K. 827. 

C22, Wltere the plaintiff sued to ivcf^vor inmiov hoit, relying upon 
a ^ttmfiiiashiif t>r ackowludginont of debt given bv lhi» dtdtniilaMl : Held 
that section 9 of Iteg. V of 1827 ctndained tl»e rule »»f law applicable to 
the case, and that the lay on the (l<»Fen(lanl t<^ prove that he hatl 

not received fall consideration for the acknowlodgtneut of iudubtednens 
which he had subHcribed. 5 B. 11. K. A. J. 81 

623. The plaintiff sued on a bevnd triadn in his favour by the defru 
danta which he iillcgtjd had been stolen by the defendants. Tho deden- 
dantR, while a«ltnitting the execution of the bond pleatled payment and 
that the bond had been returned by the* plaintiff to them, 'riiuy did 
not prtKliice the bond, nor did tliey offer any evidcTice of the alleg* 
ed payment : — Held that, as the defendants admitted tho bond and plead 
ed paymtmt, the burden <»! proof of such paynieut lay on them. 8 H. 

H. It. A. C. J. 

G24. Vhiniiitiff sued defendant upon a bond which recited the fa<^t c»f 
due considerati<»n having been paid at the time of execution. Defen- 
dant admitted 1]»e execution <if the bond, but plt*adt‘fl that considera- 
tion had not been paid. Held, fimt it wiih upon the defendant to prove 
that tilt* facts stateii by him in the bond were really different frciin what 
they were stated to be. 10 W. It. 132. 

625. "Where a suit was brought upon two native bonds executed by 

tbe defendant for the principal and interc‘*tt n*Herved, and the bonds 
contained a Mtateinent that (lie principal had been borrowed and re- 
ceived in cash i — Held that it wjis to the defendant b> show, by 

evidence, that only a p<»rtioii of the priu(*ipiil sum had been received 
by him. 2 M. H. U. 174. 

626. Where a de*fendant admits the execution of a document upon 
which he is suc^l, the ohum lies on him to get rid of the effect of efich 
admission. 1 B. H. 11. 

627. In a suit to recover property which was s#>1d by pbiintiff’s 

while plaintiff was a minor, the bimlen lies Ufion tho defendants to show 
that there was such a noceswity for the sale aa would aorvo tr> give ^Imi 
gfmrdinn legal authority t^> s#*ll, or (hat uj»oti due iuquiry defundaiitii 
were reasonably led to »iipjH>»#? tliut such neesitsity exisUHl. 2 1 VV* 

K. 287* 
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iSS* Iq m mii for m doekrotion of o jodgment-dobtork r%lttt in • 
nortioii of oortom jrtint koded property, where defendant pka^M that 
h wa» hie toif^acqaired property : Held, that tbe ontu of proring aelf-* 
jf^atsition wan on defen^nt, and the Lower Court was right in not fix* 
ing an kane on a plea of aeparatioii not taken in tho written atatement* 
lU W, R. 28. 


629. In a anit for a declaration of plaintiS^a reversionary title 
heir to hia late uucle'a property, and for reversal of a dera of aak 
from that nncte aet up by the defendant, the widow not having been 
made a party to the suit and her consent to, or dissent from, the al- 
lied conveyance not having been ascertained, the issue tried waa 
whether tho deed was genuine and whether defendant has posseasion 
nnder it : Held that the onus was rightly placed ou the defendant. 15 

W t> CA 
• Jtw* WO* 

630. The plaintiffs* ancestors having been declared by a decree of 
the Peshwas* Government in A. D. 1722 to be entitleu to the whole of 
the Patiikt Wabm of Panderai ; and the defendants having produced a 
watanpatra from the Haja of Sattara in A. I). ]7‘i2 in favor of their claim 
to a halLahare, but being unable to show that their ancestors had any 
concern with the watau for a period of 90 years siibseauent thereto— 
during which tho plaintiffs* ancestors were recognised as the sole 
owners: — Held that tho District Judge did not act contrary to law in 
throwing upon tho defondnnts tho burd<*n of proving posHOssion as pro- 
prietors for more than 30 years without iiiterruptiou before the insti- 
tution of the suit. 3 B. H. U.A. J. 40. 


631. J. obtained a decree against A, his sister W, and B, for mesne 
profits in respect of a share of property which they had been wrongfully 
Keeping J from enjoying. After aome further litigation, which resulted 
in confirming this decree, A sued B and other co<judgiuent-debtor8 to 
recover money which he alleged having been obliged to pay in satisfac- 
tion of the decrees against himself and them. B in answer to the 
claim imid, that during the whole timo he was in possession he held by 
a title derived from A and the other judgment-debtors. A did not dis- 
pute the fact that B« had entered into p<,>ssessioD as his mortgagee, but 
maintained that the right of possession under the zur t-pfiihaee had termi- 
nated before the origin of J’s claim ; Held that it lay upon A to prove 
that it had thus terminated. 19 W. R. ' 

In a suit under the Civil Procedure Code in wliich the plaintiffs 
allege that the defendants wrongfully and forcibly took away and weiw 
detaining timber which had been in the plaintiff*s constructive possession 
and to which they are entitled, and the relief asked for is the ^titution 
of the timber with costs of suit, if it be proved that the defendants had 
forcibly or wrongfully taken property in the plainiilk* actual or oon- 
atmotire possession, it would then be for the defendants to i^w that 
ths;^ were entitled to the timber. In the present case, the 
bafitig failed to show their pommsion of the timber or the fmmbk or 
wmagtul dkpQHvwioB or conroratoo of Uw good., vtd tbe defeadinto 



«K0« raoBAVia (or raraKounr). 

lioviiiff iB»d« good fehoir title to tbe timber, x-Held tbet Ibe jttd^enl 
•boold hare Wn for the defendauts. 7 W. R. 286. 

T 

833, The plaintiffs having pttrohaaed from a mortgagee after fore* 
closure, and the mortmgor and mortgagee both admitting their tttla« 
Held that the omis ot proving that tbe transaction was a fraud uleal one, 
was on the defeudauU who alleged it to be so. 1 W. H, 327. 

634. Where a plaintiff in a suit files docnmenis relating to landa 
which are not identified with the land in dispute, the mere fact of his 
filing them does not throw the onus on the defoudaut. 10 W. B. 237* 

635. In a snit by a judgniont-creditor to recover the amount of 
certain decrees by attachment and sale, and to hare a certain deed of 
bye-raokasa which was set up by the judgment-debtor's wife, set aside 
as executed in fraud of creditors ; where plaintiff shewed the existenoa 
in the mind of the judgment-debtor of a sufficient motire for the fraud, 
aud also that the said debtor was in the management of the estate 
claimed aud in the receipt of its rents, it was hold that plaintiff had 
utAvted pri^na facie case which shifted the onus on the defendant to 
prove the boaajldes of the deed. 15 W. R. 507. 

636. Plaintiff sued for confirmation of possession and registration of 
certain property which had been mortgaged to him by defendants. The 
transaction on the face of the deed was an absolute sale ; but an ekrar 
was executed at the same time as the mortgage, which reserved the 
equity of resumption to the mortgagor. This eXrar was made over to 
tlie defendant, the mortgagor, rlaintiff's allegation was that the 
ekrarnaynah was returnt^d to him by the mortgagor who thus surrendered 
the equity of redemption. Defendant allogud tliat the ekrar had been 
lost, and had somehow found ita way to the plaintiff. 

Held, that the presumption of law was in favor of the plaintiff who 
had possession of the ekrar, and that the onaa of proving its lose lay 
upon the defendant. 11 W. R. 151. 

637. Tn a suit for confirmation of possession of, and decisraiion of 
title to, land alleged to have been purchased at a private sale from the 
wife (SS) of a judgment-debtor, who had come into possession of the 
land by gift from her husband, defoudaots claimed to be bona fids pur* 
chasers from (SS), to whom they alleged the property really monged 
and who had been all along in possession. The substance of the defence 
was that, even granting that any such papers'* as a hihba and a deed 
of sale were written between the parties, this can avail the pUsniiff 
nothing, as the deeds were fraudulent." 

Held, that there was no such admission on the part of the defendento 
as idiifted the burden of proof on to themselves, 1 1 W. R. 326. 

638. In a suit to recover possession, the onus is on the defendant 
who pleads that he is a bana fide purchaser for value without notice of 
plmiuiiff^s title, to make out that plea. 16 W. R. I5l. 
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tti9, Jit ft miii for kbftii posseiiiikm Agaitiftt m hmee wWil»l9' tt|^ k tttlo 
plfttititlf^ft ftdtnitlra right aa Zoiniudikrj it tftfor dofeiid U at to 
the title fto aat up* 23 W. B* 291 « 

640. In ft unit for poMie»etou» where plaintiff had e clear title ft« heir 
to her decrnaed huabuiid w$ ugainst defeudeut : Held that the letter wee 
bootid to iihew ftd(»pti<>n or sofne other melter which would prereat the 
pIftintiS from tiucceediog. 9 W. R. 439* 

641* In a suit to recover posaeaiiion^ where defendanta plead Ifmila- 
thm and plaintiff proves, that the comiuencemeiit of the po^saiou of 
the parij through whom defendants clainif wiis as tenant^ it is for those 
who set Ufi the plea of limitation to show wheu the nature of that posses* 
iion was ohaiigodi and how it became adverse. 12 VV. Ji. 2o0. 

642. In a suit to recover possession on the allegation of previous 
possession and forcible ouster, both being denied by defendants, who 
set up a title of their own, it is b^r plaintiffs to pi*ove the alleged ouster. 
If they do HO to the satisfaction of the Court, the burden of proof will 
be on the defendants to show the title on which they ousted the plaintiffs. 
Should the defendants prove such a pnma farle title, then it will be the 
duty of the Judge to call upon the plaintiffs to establish their title. 
12/\V. R. 472. 


6 if In a suit for possession of a portion of land on the allegation 
that it had belonged to plaintiff as his ancestral property up to the date 
of his being ousted, where defendant admitting the alleged possession, 
contended tliat it had been not that of an owner, but only permissive 
}K>ssession as that of a tenant; Held that the burden of proof lay on 
the defendant. 13 W. 11. 32. 

6 it. In a suit by mortgagees, under a znr-i^peshgee mortgage, not 
only for possession, but also for setting aside a mokurruree leiwe, which 
was allogod to have been granted by the mortgagor prior to th 3 mort- 
|pign, and under which defendants hiul been in possessiou for some time 
ill accordance with a Magistrate's order ; 

Held, that the onus was on the plaintiffs to give some evidence to im- 
peach the validity of the iuokiirrui*ee ; but this haviug been done, and a 
strung pruna facie case mmle out, the ona# was shifted, and it 
beoamo iucuiubeut on the defendants to show that the mokurruree Was 
executed beft)re the and that it was granted hona fide for 

a real CHmsideratiun, and intendiHl to be 0|;>eiiitive as between the mort- 
-“'- rand the lessee. 23 W. K. P. C. 111. 

®45, In a suit h) recover possession <»f a share of joint property sold 
in oxmition, on the ground that the jtidgment-debtor (plaintiff's bro- 
l^ir) was tlie owner of only a portion, whui'e defendant pleaded that the 
wh<de property had Wn made over by the grandfather, by a deed of 
Upft, to the judgmentMlebtor .* Held that the plaintiff was entitled to 
«M presittnption of CHvpnrtnernhip, and the onus lay with the defence 

the property had passed absolutely to the j ‘ 

12 W. R. 7,8. 
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616, In n maii for ftmmmtm ^ ooHnin pn>p mfti^n on iho gma^ tWt 
thejr were jinnt ottd that piniittiffa had been wnmgtMj kepi onl dF Amir 
mhare after a eeaamlton Wiweeii ihetn, and in which defentianU aeerred 
that the ftmily naa separated long prior the ti me alleged bj ptainlifb 
and that the properties were acquired solely by their ancestor : 

Heldj that until the defendants gare proof of the separation alleged 
by thorn, the presumption was in favour of the family having been joint 
and that the ouit# of proviug self-acquisition was on the defendants, 13 
W. K. 124. 

In a suit to recover poasession of land within plaintiff^s estate^ 
in which defendant sets up a rent free title, all that plaintiff is required 
to show is that either he or his predecessor had received rent for the 
land at some time subsequent to the pr^rpetual sottietnent, in which case 
the omii of proving title falls on the defendants. 16 VV. H. 299. 

648. In a suit by a daughter for property left by her father in which 
the defendants relied upon c<>rtain adtuissions said to have been made by 
plaintiff relinquishing the share iu the inheritance left by her father, 
and iu which they also set up a will of the father conveyijjg the pro* 
perty to others, the Loiver Court should have enquired into the 
genuineness of the will and required the defendants t#) prove that the 
admissions, which plaint iff itupugned emanated from her or from soma 
one duly authorised by her to uu^e them. The mere fimt that the ad- 
missiouH were (X)ritained in statements filed in a Court of justice in her 
name, does not uecessardy prove that they mere made by her. 8 W. 
R. 468. 

61-9. In a suit for a rnoicty of money recovered in exocntion of a 
decree for the benefit of a joint estate, where the defendant allegtjd that 
the money was his separate property, it was held that the onn* of proof 
was on the defendant, and that the mere fact that the plaintiffs had per- 
mitted the defendant in his capacity of manager of the joint family, to 
draw out monies in execution of a decree without f>l)ji*clion on their part, 
would not raise the presumption t lint the money did not come from the 
stock, and sin ft the burden of pnxjf upon the plaint iffs,— Held also that, 
aa the plaintiffs permitted the defendant to draw out this money without 
objection on their part in 1862, and made no effectual demand till they 
sued in 1268, though a separation took place in IB5C, they were entitled 
to interest only from data of suit, and not from the date that the money 
was drawn out and appropriated by the defendant, W. R. S. N* 170, 

A defendant who pleads plaintifPs minority as a bar to the aiiit# 
is bound to substantiate the plea. 23 W. R. 

A snit by the plaintiff’s guardians for the plaintiffs^ motfaer'a 
share in certain dower resulted iu a decree for 62,913 rupees, 
calculated on the allegation iu the plaint that such share was t-3rd of tJba 
entire amount of dower. That suit having been sold by tbe plaintiff’s 
guardtaas for tbe ali^^ snm of 61,000 rupees, tike plaintiffs bronght the 
present suit to set atiide that sale as collusive. Hold that it was in- 
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il^OOO mpiaft to tlNi pUntt Ai when Awf atom of «fs» or wt mwtt AwJt 
Aw motmj roaobod m plaiatiff^o hands whoa they oauio of 
A oompromisa s^ op by tho defsadants in the preseni suit 
haan Tojactadi a decrea was given to the plaintiffs for tiie som of ropoM 
62|913 awarded in the original suit. That decree was op^ld io ap^m ; 
but as it was alleged that on the facts stated in the plaint in the origin^ 
salt ttia phuntiffs’ mother’s share of the dower was l»3tli and not l«3rd^ 
the Privy Council held that nlaintiffs ought not to benefit by that mis« 
take, if it was a mistake, ana they accordingly left it to the liiower Court 
to enquire into that point and to let execution go for the l«8th or the 
l»Srd share, according as Aw fact might turn out. 16 W. R. P. C. 22. 

652. In a suit to recover possession of land under a mokururee lease 

5 ranted te plaintiff by the Zamindar (defendant who admitted ita vali* 
ity) from the other defendant who had been in possession 20 years, and 
who also claimed a moknraree interest. Held, that the anus lay with 
the substantive defendant to show that his lease was mokururee. 10 W. 
R. 9. 

C63. In a snit to recover possession of land claimed by virtue of a 
aunnud from a Rajah, in which plaintiff gave prima facie evidence of the 
authenticity of the aunnud and subpoenaed the Rajah to prove It; it Was 
held, that tho Lower Court did very right in considering plaintiff’s 
testimony to be strengthened by defendant’s (Rajah’s) refusal to come into 
Court with his own stoiy ; and that the onus lay on the Rajah to rebut 
the plaintiff’s evidence or to prove minority or other personal disquali* 
fioation. 8 W. R. 453. 

654. In a snit to recover khas possesion where the defendant’s plea 
is that his holding, is a permanent holding, it is not sufficient for him to 
show that his vendor hau some right; it is upon him to show that it was 
the exact permanent right at issue between the parties. 1 1 W. B. 162. 

655. In a snit to recover possession of certain land described as 
khamar, of which plaintiffs had been forcibly dispossessed, Defen* 
dants claimed to hold the land by way of permanent jote for 40 years, 
and contended that plaintiffs h^ no right except to receive rents. 
Held, that as defenaants admitted the ownership to be with the plain* 
tiffs, and prayed to be allowed io hold possession under the jote 
tenancy, the burden of proof lay with the defendants. 22 W. B* 417. 

650. In a snit lor possession where plaintiff claims under a pottah, 
the execution of which is not denied by the defendant, whose contention 
is that the lessor had no power to grant it, the onus is on the defendant 
to prove hit plea. 15 W. B. 208. 

657. In a suit by the leasee of the purchaser of the rights and in* 
terwiti of the first defendant to obtain possession of some porlions of 
land a&wgwi to fell within the share of the Zemindary to pordmeed, 
detaidants contended that the plots which Were the subject of snit, el* 
thoagh blliiig within tiw ambits the Zemindary, did not in feet feom 
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nriitcipt d efeniwt to beea in reoeipt of tlie tmUk woA yrofttief tlto 
iMiditt te well as of hie there of die Zemiadtij. ^ 


Held that the <miM Uy upon the defendante to etiow die tlleiedin* 
dependent title ; {ailing to do so. the nmna /ocie title made out uyUie 
|dnmti{f cAght to prevail. 14. W. R. 226, 

658. Suit by « Ltkherajdar to eet aside an Act IV award retaSntUf the 
defendant in pfeaet^sion of certain lands belonging to a Hindu IVnnpte. 
!llie plaintiff alleged that the defendant's brother was cook to the Temple 
and that, on his death, the land in dispute ( which formed his wages ) 
was given to another. The defendant claimed the land in hereduary 
right as servant of the Temple. Held that the onm of proving a right 
to the possession of the lana of which the plaintiff waa the acknowledge 
ed owner, lay on the defendant who claimed such right. 2 W. R. 152, 


659. Where a plaintiff sues as heireas-at* law of her father, and the 
defendant sots up a title by adoption^ the cmtcs probandi is on the defen* 


dant. 4 W. R. 78. 


660. In a suit hy a Hindu widow to recover a share of porperty alleg* 
ed to have been inherited from her husband (J^and which had been mort- 
gaged by her husband's brother (B), and sold under a decree obtained on 
the mortgage, the question was raised whether the money for which the 
property was mortgaged had been borrowed by B for his own private nse 
or for the benefit of the family .* Held that the rmits was on the defen- 
dant to show that the plaintiff bad derived any benefit from the money. 
22 W. R. 171. 


661, In a suit for an undivided share of property claimed by pUintiffs 
nsheirsoftho deceased owner, whci'e defendants pleaded possession 
under a ^f^usemtn^ynah or will : Held that the Court ixmld not tell how 
far the will was valid or invalid under the Mahomedan law, which allows 
a testator to give away from his heirs only — one-third of his property, 
and therefore the onn« was on the defendaut to furnish a complete state* 
ment of the testator's property at the time of his death ; failing wbicli, 
plaintiHs' claim must prevail, 22 W, R. 400. 

662. Suit by widow of defendant's brother for half share of an 

ed joint ancosti^ property; Held, under the circumstances of the case 
(the plaintiff making a state claim ) that very tmalerate proof was suf- 
ficient from the defendant. The defendant's evidence and the plaintiff's 
own conduct established that the original estate which was the nucleus 
of tlie subse<pieut acquisitions was the mother's estate and the acquisi- 
tions of the defendants made after the mother's death upon the estate to 
which he had succeeded after her. 3 W. R. 98. 

668. Suit by a late Rajah's brother for maintenance allowance, which 
the present Rajah opposed on the ground tlmt, as the plaintiff was no 
lonm^ the ruling Rajah's brother, hta allowance must 1 m» diminiHhed. 
HeU that the outui was on the defendant to prove a custom of entitling 
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Itim to diounidb the ellowakice heretofore enjoyed in right of phuailff'e 
{HMutsoo ill the iiiimly* 8 W. K« 91. 

604. The defendant haritig clairaed an easement over nlatniiff^s waler« 
the bordeti of proof was on lam to show that he acquirea it by gnmt or 

, met. 17 W. E. 281. 

605, In a suit to recover possession of a tank which was inclodod in 
an unJividoJ mehal of which plaintiffs were the shareholders^ where 
defendants contended that the tank had for more than 1 2 years before 
the suit l>6eu separate and in their separate possession ana enjoyment.* 
Held, that as there was prlma facie proof that the shareholders, or 
certain of them, hiwl enjoyed the use of the tank, the burden l^ upon 
the defendants to prove their separate enjoyment. 12 W. 11. 468. 

6(56. Where f4 defendant plemls a putnee tenure, the onue of proof is 
titt him in the first instance. Hut wlien he sets up and proves by crt»di- 
ble ovideiice the creation by the phiititilTs of an inferior tonure entitling 
him to hold the estato, he has discharged the burden, and it then lies on 
the pliiiutiifs to displace or explain away that evidence. 6 W. R. 26, 

607. In a suit by a Malioinedan widow against the brother of her 
deCtaiHC^d huslmud for luu* share of the ]>roperty of her husband, the de- 
fendant set npa htmllknninfik by which the deceased conveyed the pro- 
perty away tn the son of iln^ defendant. Held, that the bunlen of proof 
was on the defendant, aial tlmthe was bound to adduce the very strictest 
proof of the conveyance, as it cutaway property frotri the natural heir. 
The tumliknavnih was rc'jectisl, Imving regard to its terms and to the 
probubililleH and facts of the c.ise. 9 W. U. 142, 

ONUS PB0B4NDI (On Hindu Widow.) 

An admission by the widow's husband that the lease "was the 
joint pi*operty of himstdf and the plaintiff, though notan estoppel, was held 
to be g»a)d evidence to be rebutted by tlie widow. 0 W, U. 35. 

ONUS PBOBANUI ( On Holders of Property ). 

C69. Where an heir’s title to an estate is uncontosted and his pos- 
aessiou in only (d)strucU'd by an alleged conveyance on the piirt of an 
•, it lies upon ilie party holding possession, and who causea the 
obstniction, to prove that such a conveyance has taken place. 14. W. 
B. 276. 

070. In 1813 c^'rtain lands were dedicated by deed to the religious 
service of un idol, atal in 1820 that dedicatitm was confirmed in a par- 
tition deed. The plaintiff sue<l to set aside alienations of the property 
and to have the trusts of the dedicatii>n deeds declared. The holders of 
the property allegtHi that » subsequent partition deed had been execut- 
ed iii 1845, and that tin* dealings of the family had shown an intention 
to revoke tlie trusts. Held, that it lay \\]vm the holders to prove there- 
vodUion of the trust, and that, on failure to do so, they could not set 
up the law of UuaUOiou iu answer to the pkintiS’s suit. 10 B. L. E« 

.C\ 19. 
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671* Where » decnt^e in execution of which formal nosseimmn has 
been obtaitied, is impugiied hy the |itirty in lu^tna) poHses^ion as fnuidu* 
lent mud ooUusire the onus lies on the impugtiers to prove their alieira* 
tiott. 83 W. H. 329. ® 

072. Where the authenticity and hnna of a hiUm wore oallecl 
isto question, on the ground that, at the time the instrument was exe- 
cuted, the executants were in a state of iinioljtedness, and r^^gistfatiou 

^ was delayed until the making of certain ileerees against them. 
Held that it lay on tho parties wliose intei^tion was impugned to 
give satisfactory evidouoo ot a satiHfiuU»>ry kind of tlio bona of 

the suHpecious transaction. 24 W. H. 292. 

ONUS PKOBANDI (On Intorvenor.) 

67d. In a suit to recover possession of certain pn^perty from plain- 
tiff's vendor (who did n<^t suhstantialiy resist tin? claim) a third party, 
wdio catue in and claimed the property was imele a defondant. It wan 
held that tlieoa as of |>n>of as against tho pluiiitill lay entirely on tho 
intervenor. lO W. It. 53. 

674. In a suit for rotit under a kahoolent if a third party intervenes 
and supports the defondnnt^s ease that tlii' rents have heen psiti not to 
the ]>laintiff, but to tiie intervenor, tin? <nnts of piv»ving such pn^vious re- 
ceipt and enjoyment is altogether on the inttM'venor, and until his in- 
tervention ivS (lisposcul of, the jdaiutilf need not prove his title or tho 
kalx)oleut. 11 W. U. 319. 

673. Where, under a ticca pottah gnmtod to him by seveml shsn)- 
hohlers, plaintiff (rlaiined the share of rent saitl to be due to him by de- 
fendant (aiiotiier share-holder) in respeett of the caicnpation of a certain 
quantity of tho zo.rafi land which constitated tho bedding of the com- 
bined shareholders, and defendant object^'d that tho plaiultff'a 
ahare was les.s tiiau what he stated it to bo. 

Held, that the burden of proving the extcTit of his share lay on the 
plaintiff. In such a ca«e, even a ryot rt?sisting the claim of a ilmre- 
holder to rent w«»ul<l Ixj entitled, if lie had good reasori to do «o, to 
intike tho plaintiff prove the amouiit of his hharo ; and the ouly oattr 
on an intervenor would be to prove bona fide possession. 19 W. 
K. 284. 

OKtrS PBOB^KDI (On Judgment-creditor. > 

676. Where a judgment -creditor ndmita having obtruned 
of a portion of the land without opposition from the jndgr 

the onujt lies on him to show that he was unable, nevertheless, to obtain 
of the remainder. 21 W. 11.241. 

OKim PBOBANDI (On Landlord.) 

677. A landlord claiming rent frf»m a ryot ludding imder a 
lease, for a period after the expiry of his lease, is bound to prove 
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the Utter held on subseqoeiitly to the term of the leeae* 15 W. 
B« 454« 

678. In a fait for a kaboolent at an enhanced rate for Und which 
defendant claitait as lakhtraj, he is not bonnd to gire prima facte proof 
of the Uud being lakheraj before the onus is put on the landlord. 1 1 

W. R. 35. 

679. In a suit for possession of alleged lakheraj land, if the alle^d 
lakhorajdar proves possession as purchaser of the alleged lakheraj land, 
the Conri ought not to put upon him the burden of proving a title ; but 
if the Zemindar wishes that p^nnt to be tned in this or another suit, he 
must accept the onus of proving that the lakheraj is held on an invalid 
title, by proving that he collected rnaJ rents from the land, and tiiat be 
is not Darrod by limitation. 6 W.U. 294. 

680. In a suit to reoover possession of lands which plaintiffs alleged 

iA l>e Ukhenij, and of which they had l>een dispossessed by the defendants 
(ZiinindarH), — Hcdd, that as plaintiffs hiwl purchased the land as lakheraj, 
and hml Imjcu admittedly in possession of them as such for a very long 
time, if was for the Zemindar, who pleadinl a riglit to oust them sum- 
iniirily under section 10 Regulation XI X of 1 793, to prove that the lakheraj 
title was invalid as having been created subsequent to 1790. 10 W. B. 

278. 

OKirs PEOBANDI (On Mortgagee.) 

681. Where joint family property is mortgaged by one parcener, in 
onlor that it may bind the other co-pai'ceners, the mortgagee must prove 
affirmaiivtdy that the mortgage was assented to by the other oo*parce- 
ners, or was necessary for family purposes. 1 1 B. H. R. 283. 

682. It is the mortgagee's duty to keep regular accounts and the 
onus lies in the first instance upon him. If he has not kept proper ac- 
counts, the presumption will be against him ; but this does not mean 
that all statements of the mortgivgor against him must therefore be taken 
as true. 9 W, R. 273. 

ONtrs PBOBANDl (On Objectors 

C83. Where a defendant objects under Act VUI of 1859 section 7, 
tliat plaintiff omitted in a former suit to include the portion which ho now 
olaimH, and in respect of which he then had a cause of action, the objec* 
tion being one of fact, the burden of proof lies with the objector. 19 W. 
R. 430. ^ ^ 

OVim FBOBAir BKOn Owners). 

684. The taking of a steam vessel on a trial trip from Masagon to 
the sea and back again is a moving of such vessel within the meaning 
of section 12 of Act XXII ot 1855. For such atrip, therefore, the emjdoj* 
ment of a pilot is compulsory. 

Where t^ employmt*nt of the pilot is compnlsory on board a vessel, 

^ ^ pdot being on board, an aocident hajqmiis through negl^nee in 
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ilie nmmigeineitt of the vewl, it Uea upon the ownere, in or4er to ex* 
empt themselves from liability, show that the negligenoe oanaintf 
accident was that of the pilot. If snch negligence is j>ai*tly that ox tlia 
master or crew, and partly that of the pitot, the owners are not exempt* 
ed from liability. 

If it be proved on the part of the owners that the pilot was in finilt, 
and there is no sufficient proof that the mastar or crew, were also in 
fault in any particular which contributed, or may have contribute, to 
the accident, the owners will have relieved themselves of the bnrtheii of 
proof which the law casts upon them. 6 B. H. 11. 0. J, 98. 

OKUS PEOBANBI (On Partner/. 

685. The burden of proof that a creditor by agreeing to an arrange* 
ment whereby a firm indebted to him conveyed to two of the |iartners, 
thereof certain property in trust to payoff his and certain other debts 
thereby released the remaining members of the partnership, lies upon 
the parties who were originally liable to such creditor. 3 N. W. P.129* 

OHtrS PBOB AKDI vOn Party making charge.) 

686. Whore a charge is made of want of honafidpit, it lies upon the 
party making that charge substantiate it by evidence satisfatory to 
thuse who have to decide the question. 21 W. ii. P. G. 97. 

OWXJS PBOBANDI (On Plaintiff). 

687. The general rule of evidence is that if, in order to make out a 
title, it is necessary to prove a negative, the party who avers a title must 
prove it. 9 W. H F. B. 190. 

688. In a suit for setting aside deeds, some evidence ought to bo 
given by the plaintiff ill onier to impeach such deeds; and he is not 
entitled, merely on proof of heirship, to throw on the defendant the bur- 
den of showing a better title. 1 L. E. I. A. 192. 

689. In a suit for setting aside deeds, some evidence ought to be given 
by the plaintiff in order to im{>each the dc?ed8 he seeks to sot aside. 
But in the case of sales or gifts inmle by a lady in such a position as that 
of the lady from whom defendant claims, the strongest and most satisfac- 
tory proof ought to be given by the person who chtimH that the transac- 
tion was a real and boiia fide one, and fully understood by the lady. 21 

W.E. P. C. 341. 

690. The mere fact that an alle^tion is not traversed does not 
relieve a plaintiff from the burden ot proving his case. 7 B. H. E 
A. C. J. 13C. 

691. Any laches of a defendant does not absolve the plaintiff from 
fully proving his case. 1 W. E. 120. 

692. A plaintiff suing for a declaration that an adoption is invalidi is 
bound to prove the invaltdity. 9 \V. E« 464. 

In a suit brought to hare it declared Ih^ a docunient Sod in a 
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former mitt by the t}efend*fit i« ftporiotift* the onui of preying aocfr 
giMittm i» on the pletntifl. 20 W. It. 415. 

094. The onm in a auit in which the plaintiff iMwkii toolttain a declama- 
tion that the defendants held a ionoro uiKl^r him lies on the phiintiff^ 
who mast prove atrictly the title under which he aeeka that declamtiotu 

0 W*B 154, 

695. In a anti for a doeTamiloii that a dociiTnont propounded by tho 
defendant i» fatee it liea upon the ulaintiil to prove tliat aIlegatiou« 1 1 

H. 280. 

696. Whore a plaintiff hringH a Btiit for a doclHration of hia title 
owner ho if* botiitd tooMtablinh Ihm title nfliriimtivelv. Ho in in the anma 

•r 

ponition any othor pluintifT ainl nuist iimko out Itin case, and the 
onfiM prohandi that ho 18 in iHiaKo.saiun as owner is a|h>n him. 2 M* 

H. R. 171. 

697. In a «utt for a declaration that do fondant had no ricjht of way 
overcortain land Indnn^^injif tf» plaint dT, whoro it appeared that dofendant 
had obtained an ordiT frrnn the Ma!:^iHtnito nn»h'rtho (hiininal Procedure 
(huie (Act XXV of l8(jl Hoction 32^), it wan hold that the ottuit of pro- 
ving an «H«emo!it did 10*^1 lie wnfh dofondant, but that it was for plain- 
tiff to prove that ho wan entitled to t^rluHive poKseshion. 21 W. R. 140. 

Tlie plai ntiffH, on bt*ing s(*r\MMl with noHoo of ftwclosnro by th^ 
8. In'ought a suit fora dtadaration that the ini>rlgage whh not 
Hold that the did not lie on the plaiutiifs to prove the 
fabrication of the mortgage -deed. 6 \V, R. t>9, 

099, In a suit to have it declared that an adoption, which has long 
taken place and has a<?ted upon, and in vt*rtue of which defeiMlanta are itk 
pomiesaioii, is a fraudulent and false iuhipti<n!, the iutn* lies on the plain- 
tiff to make out^ to aume extent at any rate^ the fmnd and lidBeboud. 
21 W. H. 84. 

700. Suit by an executor of an alleged mlopted aon of a party, npot> 
a bond executed in fav^our of that party, for an accmiiit ( including 
interest ) below oOO rupeoa, 'riie uefendant having qucHtioned the 
plaintiff's title, Hehl that it was snilicient for the plaintiff either to 
show tliat he had obtained a certificate under section 2 Act XXVII of 
1 860, or te prove that he was in de-facio possession of the dee<l, and that 
Uie Lower Ap[>elhite Court acted beyond jurisdiction in directing an 
enquiry into the plaintiff 's Je-jurv title. 8 W. 11, 24* 

701. An ml mission by one defendant agunst another, which admia- 
sioit the Court finds to be collusive, cannot relieve the ^aintiff from tb« 
banian of starting his case agaiiiKt the repudiating dataudant, nor can 
it shift the burtieii of proof to the shoulders of the latter from off U10 
pUinliff. 6W.R. 299. 

When a defendant pleads limitation, the oana pmbdmdi laon tb# 
phuntifl* 1 W. U. 2 
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?f>S. In n mH for poaneanion, it m nlwiiys for Itie fiWniiff In 
the bar of Itmitaiion, whenever that bar in aet np by the dofondant ib 
potfiesatoti> althottirh tbe latter'a posaeastou ia not adiuittad to havo exist* 
cd for i I yoank 1 4 W, tt. 

704. Where limitaticm w eet up, the ont/it is on the pleJnf iff 

that he hsa had poascsHion c»f the 8hui‘e, or recfive<i pajiueiit^ <»ii account 
of it, within 12 years from the institution of the suit, 19 \V. U. ‘ 

705. Where limitation is set np in answer to a anit for poanefiaion 
it does not lie upon the defendant tt> disprove plaintift's posHosMion ; but 
it is the duty <»f the plaintiff to show that he has been in 

within twelve years before the cominenceinent of the suit.21 W, E. 79. 

700. In a anit for a aharo of the property of a deceased minor, 
mitted to have been instituted ten years after her death, the rmwa was held 
to be on the plaintiffs to prove that tlndr suit had been brou^j^lit within 
twelve years of tli© date of such death, 10 W. 11. 200. 

* 

707. Wliore a defendant pleaded partly titk) and partly purchaao, 
but denied that the plaintiff's father or ancostt^r had been in possession 
of any porthm of tlie land in dispute for n very lonp^ perioil, and assert- 
-ed his own possession on ancient titles. Htdd that the ornt* of proving 
possession within the period of limitation lay ou the plaintiff, W, 
R, 8. N. 107, 

708. In a stiit to recover possession, a plaintiff is bonnd not to show 
that he Imd undisturbed pussessioii for twelve years before he ntied, 
but that his cause of action arose whithin Unit |>eriod. 24 W. It. 417. 

709. In an action of ejectment to recover real estate, the plaintiffs 
<^lainied as heirs. The issue directed by the Court was, whether the par- 
ty in f>osse8sion, nadera decree made in a suuamfiry suit, pursuant to the 
Act XX of 1841, was legitiinat.e. In such eirriim^tuncoH held, that anth# 
title of the plaintiffs depended upon the illegitirnaey of tlie defendant, 
they wen; bound to prove by soffieient general evidence, their heirship, 
III order to throw upon the defendant the onus of proving his legiti- 
macy. 

The evidence npon that issiio being unsatisfactoTT, the case waa ro- 
tniited to India for farther proof. 9 M. I A, 492 ; 2 W, It, P. C, Id, 

710. In a suit to recover possession of property of which the plaintiff 
idleges he has been illegally dispossessed by the defendant, in which the 
defendant pleads limitation, the omis is on the plaintiff to prove that the 
ea«se of eetkm accrued to him on a disposaessiou within 12 years of the 
eouitnencement of suit. G W. R. 327. 

711. Two histhmidess executed by judppnent-debtors in favour of a 
decree-holder were hronglit by the parties before a Court, which ordered 
them to be entered in the register and then returned. N€«u*ly 0 y^ra 
after the date of the agreements, application was made for execution, 

several payments were shewn to have been entered on the back 
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" ^ 

<4 tfie tisihtmdim, tiiongh not mitdo ihrongfi/ nor certified tc^ ilie Coort. 
^ ?1 bc judgioMlHlebtofi denied (Jbe peymente. 

Held that the plaintiff waa entitled to prore ilie paymenta inade» for 
the pnrpowe of showing that hie right to ene out rxecntioii under the 
ic{Mbuna 0 $ was not barred by limitation. 1 1 W. B. 282. 

712. In a anit for poesoeeioni the defendant being admittedly in pos- 
eeseion, and claiming to be so nnder a bill of sale dated 45 yetmi a^», 
the plaintiff ia brmna to die place the defendant's prima facie title by 
showing that he has been in possession within 12 years prior to the suit. 
J W. It. 07. 


713. The mle which, In cases where the defendant pleads lakhiraj 
lays on the plaintiff the onu9 of proving that the land is mal, is not 
inflexible but may be altered according to circumstances, as in this case 
where tho defendant ailmitted plaintiff's title as landlord and never set 
up any plea of lakhiraj until years after the suit was bmnght when 
a second Ameen was deputed to the spot to make a local enquiry. 18 

w. R. m. 

714. In a suit to recover possession of a quantity of rent paying land 
as per boundaries defined, where the defence is that the land is lakhi- 
raj land, the property of the defendant independently of the plaintiff, 
it is not enough for the plaintiff to prove that the defendant's plea of 
lakhiraj is not made out: he is bound to show that he is owner of 
the particular land which he seeks to i*eoover. 20 W. R. 457. 

715. Although the papers on which the defendant alleges lakhiraj 
may be found to bo forged, yet the plaintiff (if not estopped by his 
pottah from questioning alleged lakhomj created subsequent to the pot- 
tah) is bound to show that the lands sought to be resumed are rent 
paving lands and (if held by the defendant as lakhiraj) that they so 
held on a grant oi date subsequent to his pottah. 1 W. R. 25. 

7 1C. The onm in a case in which the plaintiff is an ordinary zemin- 
dar, suing to assess lands which lie asserto to have been illegally usurp- 
ed or alienated by a defendant lakhirajdar subsequent to the pmma- 
nent settleineut, rests on the plaintiff. 8 W. R. 451* 

717. In a suit for enhancement where tiie defendant pleads a lakhi- 
raj holding as to a portion of the land, the onu9 is on the plaintiff to 
prove whether the disputed land ever paid rent. 6 W. B. Act X. 45. 

718. In a suit to assess land which defendant proves that he pur- 
chased as lakheraj and of which he is in possession, the onus of proving 
that it is rent paying lies on plaintiff* lo W. R. 117. 

71 9* To entitle a plaintiff to recover enhanced rent for that portion of 
the land whidi the dmendant pleaidsis lakheraj, the onus is on the plaintiff 
to prove that it is hta tnai land. If the plaintifi makes out a prima facie 
then the Court is to look, not to the validi^ of the defendant's 
iilte^ but to hie posaesstou of the land as lakheraj. 6 W. B. Act X. 19* 
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n% pkiiilift ittid for ddeUmtion that Undt 

Inkhenijf on the ground thnt u dotendunt h%d oblaiiiod u doer## in Ih# 
Colledor*! Court Miust them for retit^-*^Held thui the ofiwJtUjr upon i\m 
pliiin tiffs to show tW they were holding the Wd us true !#khira|« #&d 
that the Collector's decree was wrong, 10 W. K. 188. 

721. In a suit for rent alleged to be due nn ler a pirticalar arrange* 
ment, the exiatenoe of which is repudiated by defendauli it is for plain* 
tiS to prove the arrangement. 8 W. U. d09. 

722. In a suit for enhancement of rent where defendants plead that 
a parcel of it ia dehnttur land, the property of another part?, the onu# 
lies on the pUintilf to prove that the land is mal, even though tlie alleg* 
ed owner puts forward no claim. 10 W. R. 204. 

728. In a suit for rent where plaintiff claimed as mokurureedar, but 
in no way established his allegation that defendant was his tenatit, the 
Lower Court was held to have acted illegal I v in going into defendant’s 
case and giving plaintiff a decree because defendant failed to prove 
bis case. 10 W. R. 210. 

72 1. In a suit for enhancement of rent upon a certain area of land 
which plaintiff alleged to be mftl, defendant set up that, a portion of 
tliat area was lakheraj and did not belong to plaintiff’s Zemindurv. 

Held that plaintiff was hound to prove tliat he had received rent f«*r 
the disputed portion before be could obtain a decree for rent for such 
portion. 

—Is it sufficient that defendant's plea ia a mere allegation of 
or muat such allegation be supported by pritm facie evidence. 
14W. R. 285, 286. 

725. In a suit for arrears of rent, and for ejectment in consequence 
of non-payment, where defendant challenged the rate claimed as well as 
plaintiff's right to sue alone, Held that the onnsi lay on plaintiff to prore 
his claim to the rate of rent sued for and to show that he was sole pro- 
prietor. 23 W. R, 289. 

72C. The onus in a imit by a landlord for enhancement under section 
17 Act X of 1859, on the ground that the productiveness of the lend 
has increased, rests on the plaintiff who must prove that the productive- 
ness was increased otherwise than by the agency or at the expense of the 
ryot. 9W.B. F. B.26. 

727. In a suit for enhancement of rent where defendant give# prime, 
facie proof of a rent-free title, such as a proceeding of the resumption 
authoritiea releasing . his lands under section 48, Regulatibo XlX of 
1793, tlie mu$ is on the plaintiff to prove receipt of rent. 9 W. R. 103. 

728, In a anil to recover rent at an enhanced rate, it was held ttiat it 
lay upon the ptaanitff to make out dtstineliy the different grrmnda on 
which he rested his right to enhance, namely excess of area, increase of 



horn the tenul^i tad iacrettt in rtlae 

ii fTodeee* 9 W. B. 65. 

729 . In t tttit for trretm of rent at an enhanced rate after notice, it 
in incumbent upon the plaintiff to ahow that be gave the defendant 
proper and nalBcient notice embracing good and legal ground of enliance- 
ment, and that the giwitid did in fact exiat. Where (he notice really 
aervea ita pnrnoae, the suit cannot be diamiased on a mere te^mical 
objection. 20 W. U. 232. 

760. In a auit to recover rent at an enhanced rate after notice upon 
groutida fomiahetl by the flrat two clauaea of S. 18 Art VIII ( B. 0. ) 
) 869, where defendant pleaded that the land waa mowroaeCi held by 
him at a fixed rate of rent for generation after generation. 

Meld that defendant failure to prove this plea waa no bar to hit 
aetting up that he had earned the right of occupancy in laud. 

Held (hat plaintiff conld not succeed proving the substance of each 
part of cl. 1^ and that it was not enough to show that (be rate paid by 
defetidant was bel<»w the prevailing rate for adjtioent land of a similar 
description and with similar advantages i but it inust also be shown tliat 
t)io prevailing rate was paid by ryots of the same class as defendant. 
20 W,K.410;4I7. 

731. Tlie purchaser of an estate at a aale for arrears of revenue, after 
withdrawing a suit for arrears of rent, sued to eject the defendant from 
a piece of land oti which his homestead was i. r., to declare the hmd 
liable toatsessmeut and to obtain khas posaessiou. 

Held Uiat the onus lay with the plaintiff to prove that the land was 
fnal, and that he and bis predecessors had received rent for it. 23 W. 
K. 388. 

732. In a suit for confirmation of possession of certain Mchrraj and 
land, and for a dedarathiu that plaiutiff has a IM^eraj and me* 

title, the etiu# is on him. 17 W. K. 449. 

763; In a suit for confirmation of possession of a share of ancestral 
property as the self^acquisitioa of two grand sons of the common aiices* 
tor : Held that plaintiff was bound in tlie first pUco to prove hia allegation 
ef self^aoquisiUon, and also fully to show hm possession. 10 W. B. 393. 

734. la a suit for eonfirmation of right and possesekm in araapact of 
lauds alleged to be within plaintiff’s Mrmanently settled tslocik, where 
plaintiff tncideataliy remarked that defetidant (as intervenor in a previous 
rent-suii) had cUiiM the lands as apperlaiithig to anoMier tidoede which 
pbdetiil alleged had no existsnee* 

Held that B was en error of law in the Lower Appellate Court to piece 
on the^defendant Uie onus of mroving the existenoe of that other lato^ 

" ’ of following the nmai and ffteogniasd oenrseef renuiring tho 
to psofo ^4he laodi in tint belwfsd In his tahmks. 19 W. 



in. Beta (Kookef;^ J. dtttteQinmte ) tiuil tli^ in tnitt 

ii^r cotifirmation of ponaoMon bjr ndjuidionyon of iilb, fhm fibuiit^ in 
bontid to prove tliet he wet in pomamon et the time he preferred the 
anit* i« not ao inflexible a rale that it cnunot be departed f^m ; ee, fer 
example where plaintiff anea for confirmation of poaaeaaion and prevea 
t\mt he waa in poaaeaaion for many veara and antil within a few montfia 
of the inatitution of the aait| he ahonid not be f«H|uired to bring a filM 
auit, merely changing the prayer for oonfirmation of poaaeaaien into 
cue for recovery of poaaeaaion. Id W. R. 286. 

736. A plaintiff who aeeka to recover poaaeaaion of landa on the al- 
legation that they are situate in hia eatatoi is bound to prove hia alle- 
gation. 1 W. R. 220. 

737. In a euit for poRseaaion of land, where plaintiff’s title and 
previona poaaeaaion are both denied, it ia not proper for a Court to atart 
with tlie case pot forward by the defendant, the onu$ of proof being 
primarily on plaintiff. 1 4 W . R. 478. 

738. In a suit for poaaeaaion of land, on the ground that it belonged 
to plaintiff’s talook where defendant pleaded limitation. 

Held that the harden lay with the plaintiff to prove that be had 
^aaesaed (i. e. enjoyed the laud) within 12 years of the aoit. 11 W. 

739. In a suit to obtain poaaeaaion of certain lands on the ground that 
they had been assigned to plaintiffs by a partition made by tlm CoUeetor; 

Held, in the matter of certain of the plots which plaintiffs alleged to 
bo included in particular daghn in the bntwarrah obittabs, that as deien- 
dants denied that they were so included, it was on the plaintiffs to prove 
their allegation. 

Held, in respect to a dugh in which plaintiffs were admitted to be en- 
titled to a certain quantity of laud, it was their business to fwove that 
the paHicnlar lands which they claimed had been assigned to them by 
the butwarrah proceedings. 1 1 W. R. 337. 

740. When a plaintiff alleges that be is in possession of proper^ and 
asks for a declaration of hia title only, the bona ^den of that ttue Deiag 
questioned by the defendant, it is for the plainuff to make out that that 
title ia really and substantially what it purports to be on ike feoe of the 
deed on which he relies. 11 W. R. 4r 

741. In a suit for ejectment and possesskm wbere fftfeadanb admit- 
ted that the tenure of certain lands wbadi i^merly held bad psd i ed 
to the plaintiff, bat denied that the lands in dtspnte were inoladed ia 
the tenure alleging that they ware held by himsw under aaotker title : 

Held, tliat h lay with the phiotiff to prove Mo ease ; and tkal :^e 
feet of Ika matter being pacouarly ws^tw the kaowlefige of tbo drfen- 
dasu didnot vmiir the fw of laar » r e s paot to fVooi, am ebtft Ibe 
on to the defendant. 11 W. R. 



lit P.Tt 
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mm t« tb»t defeodsui it holding nodor n Imm wboto term tme exiHrtd, 
Iht mu$ it on the nleuitiff to worn Urn determii^fOii of llie tenare br 
eOuoftiiiie* 22W.a. 

743. MThereeperij who ettertt ihethe it in postetttim 
Adducing nny ertaence in topnort of hit title, tuet for confimution of 
title At AgAiimt A bow Mo nnrcoMmr for TAlueble ootisideration without 
uatice from the pertj in whote netne the property stood, who exerrieed 
AOttof owuerthip and gave himself oat to tne world as the reAl propnet^>r, 
plaintiff cannot put the defeudaut to proof of his title till he hat proved ' * 
own* 14 W. B. 

744« A talookdar who had purchased in execution s»ile the under* 
tenure of one of his tenants, sum him to obtain poHsessioti of the lend 
eonUined in the purchased holding, from some of which he said he had 
iH^en dittpossesHea, and in regard to the retnaindorof which his title was 
disputed. Held that the deputation of an Aineen wan improper, and that 
the onuif lay on the plaintiff to prove his case. 14. W. U. 190. 

745. Where an unsuccessful claimant under section 2irC, Code of 
Civil Procedure sues for conftrination of alleged posHessif>n and adjudica- 
tion of title, the onm in the first instance is on plaintiff, and an imfK>rtant 
questiou iu the case is, who was in possession at the timeof the attacbmeut. 

I i W, U. 202. 

746. A party holding a decree for a share of a mouxali bronglit a 
AAit for possession and damages on the allegation that he found the 
defendant iu occupation of a part of the land on which indigo plants 
were standing, and permitted him to continue for a time when the 
plants would be removed, defendant promising then to give over pos- 
aeesirm, but that when the time came defendant refused to give over 
possession and was still occupying the land. Held that it lay upon the 
plaiutiff to show wrongful oooupancy on the part of the defendant. 13 
vlT . H« 144, 

747. In a suit to recover possession by the ostensible purchaser of an 
estate sold for arrears of revenue under Act I of 1845, where it was 
found that nlaintiff had stood by ever sinoe his purchase and h ad for 

II vearii allowed defendants to remain in possession end enj<y th^. 
usufruct at j^prteiors : Held, that the burden of proof was rightly 
thrown on the plaintiff. 14W. B. 10. 

748* ^ Although the evidence of witnesses for the defendants as to 
pcusesMon is of no better eharscter than those produced by the plaintiff 
as to dtsposeesuloii, yet it lies on the plaintiff to msko out his ease, 
as the profaabiUtm of the ease in this mstanoe were against dispose* 
iieeiiOiii it was held by the Judicial Committee, aStrmtng the jud gtneni 
uf iba SniMsr XfowAAp Adnwinig that the plaintiff had failed to prove She 
dieposaeasioa of the dsfandsAli, whidh was Mceaeaiy lo auualam the 
8 H. L A. 199. 
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dMii ooold be «aQ^ opon .U> pi^Yq. bis 0M«. 17 W. K. 181, 


< 


7S0« to o oott betwoeo two nrnX Stemiitdori oboot o0fbiin littfte 
hlib^rto oooopied, but oow rolinqtmhod^ hj CbTernmeiit for ooit maiiti- 
bhetoring porpoo^i the reol qtie^tion at iosiie wmn bohi to bo wbol^or 
ihoio looda appertained to ibe Zemindary of ibe pfaintilt or of tbo do* 
fendanl ; and aa tba latter was now in pooaesston nnder a poiiHVtiiOry 
award of the criminal antboritioa, the onm was on plaintiff to ahow tiiat 
the lands belonged to his Zemindary. 17 W. H. 18I« 


751. In a suit for poaaesaion where plaintiff Beta np a lato pnrdhaao 
against a defomlant whose title is derived from a sate in execution of a 
decree which was mAiie on a martgage-bond| and alleges that the earlier 
transaction was frauflnlent, the onm is on the plaintiff to start his case 
by showing certain facts from which the Courts ought to infer ooilm^oii 
between the mortgagee and mortgagor. 23 W. R. 56. 

752. A plaintiff, suing for possession of lands on the ground that 
Uioy form part of a khan tnehal Wught by him from Governmoat, must 
prove that they do in fact form part of it* 9 W. R. 259. 

753. In a suit to recover land of which defendant had admittedly 
held adverse posseasioii for upwards of 1 1 years, where plaintiff's cause 
of action was alleged to have arisen at the close of a contest between 
him and the Government which had claimed to resume the land, when 
tho Collector recorded a proceeding that the plaintiff should recover 
possession of his land, defendant's case was that he knew nothing of that 
contest and had held possession for 27 years : Held that it ky upon the 
plaintiff to remove the statutory bar which defendant had set U{^ by 
showing that he, or some one under whom lie claimed, had Imen in 
possession within 12 years next before the oommcncement of the sail* 
15 W. E. 43, 

* 

76 L Plaintiff alleged that she and her deceased husband’s minor 
brother had, with his other three surviving brothers, held joint ||oi- 
sesHion, but that these three had wrongfully sold the land to the other 
defendants, and she prayed for possession by reversal of the sale. The 
purchasers appeared and filed a written statement to the effect that tbe 
vendors had separated from their father in his life tiino, and that they 
(the purchasers) had been in tucemion to the vendors for more Umii 
12 years in posseasion. 

Hold that the onm lay on the plaintirf, who would have to show »ot 
Only that she representtHl «»no of the heirs of lier husband's father^ bat 
also that the land in dispute was part of the estate left by the fiitiier at 
bis death. 10 W» U* 4^» 

v < 

75o. In a suit to recover possession of an omul fslook on the mile* 
gatkm oihM^iog been disp<nis esse 4 ^7 purchaser of the Zemiiaimve 
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W!i#re AO iloclioo-poiviiiiAtr bfoti^t a ioii io ol^in pcm^eiifiioii 
pf oforlAio jtilkiir«| whteb ba idlegod foruiea mrt of hit Zemmdi^ of H, 
Ibo dofoo^t be«^ itt potAeAskm dioroof^ am hiA pwmempn Imviiig boon 
confirmed in ao Act I v c«uie: Uobl» tbat the bur^ieu of proof rewUsd on 
|he pkintiff to stiow tbat tho julfcars in dispute formed port of tbe aa« 
AOis of the ZemindAry At the iitoe of the perpetoAl settlement | and also 
tiiAt tiie plaintiff not harintf objeoted before the High C<mrt to the Court 
of first instAiioe l^Tttig deiegnied the deounon of the imun point in the 
case to An Anieeni c<mTd not take that objection before the JudiciAl Com- 

20 W. tt. 1*. C. 44. 

767. In A stilt bronght on the footing of a bnndobast (from Goremraeot) 
under which plaintiff and his brothers, it was alle^d, had been in pos« 
INliHiioo of land of which they were subsequently dispossessed by defeti* 
dant, and which they failed to recover in an action under Act XI V of 1869 
8* 16| defendant pleaded acquisition by purchase from the father of the 
plaintiff. The Lower Appellate Court decided in favor of plaintiff on 
tho ground that it was for dofemiatit io show that the land in dMfaite 
was within ilie cotiTeyaiieeH filed by him : Held that the decision was 
jnotlg iu IaWi the onus being ou plaintiff to prove his title. 20 W. 

758, In A suit which was really one to recover the possession to which 
plaiutiff was entitled, the plaintiff alleged that plaintiff had been in kliaa 
possession and bad been dispossessed by defendant. The plaintiff hav- 
tag proved a primafneie iiltle, and defendant failing to prove any title 
to poaeesAion, the first Court decreed the suit. The Lower Appellate 
Cocu*t revsrs^ the decree on the ground that plaintiff had not proved 
the allegation of khas possession or that of dispossession. Held that the 
liOfror Appellate Court took too narrow a view of the plaintiff’s ease 
and deeiuiHi tho suit upon a wrong issue ; for platutiff ’s title having been 
admitted, he ooglit not to have been requirea to prove khas possession 
In order to recover tbe land bom one who bad no title to it« 20 W. 
B. 421. 

^ 759. Phuntiff having obtained a decree in a suit for possession found 
dlAoulfy in executing it owing io judgmentHlebtor having taken every 
peeoauliini tupreveni ideaitfimttiou of the land decreed. lanitL 

_ tbi% ^e Court refused to throw tbe <mns of showing tiie boandavies 
upem the debtor, as plaintiff might by timely action have prevented the 
ouafusiou. aud as the onnit of proving hie claim clearly belonged* to 
" plAiuaS. 18 W. R. 627. ® 

In a suit to prevent the defendants frosi obstnicting the 
Mffin his enjoyment of the fruits of certain trees, which he efeigied aA 
lp»ir ojt a peiW who parohased that right, the defendimts denied the ex- 
Menoedf the right, aud alleged possession and ettjoymmt ta them* 
^ wShm ^~Held ilnd the District Judge, an aiqmal, havmg feuwl the pos- 
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7<tl. In • nitto osinbluih phmtiff** tiUn to nod fur paoaoMtott trf ft 
jote which «m ndmiUodly the *f«|*lMmM joto* dofottdmtt^O BBhMtDT]^ 
tbo mot point in the omo n, how endt » }ote omae into Bm 1mM| d 
the {dniauff. end the okim is on him to show that the defendhnlnMpa* 
oestor or his hoh* reHii<{nwhed the j'lte to Uie semindnrt nod thol Bw 
aentindiir had eathori^ to pid tiie jote to Bm phnatif. IS W* 

l^e 


7 C 2 . In * suit for poawiSJn’on, with mesno proSU, on tha gromd 
iltihtthe latida cUm mini were allotted to plaititiff^B pharo hjr a tmtwarra 
utitler KeguUtion XIX of 181 1, where defendant, adtiiitting the altitgatkm 
urged tliat {daintilf had given up poftnaHHion isa soon aa the butwnrm 
waa oompletdiHl : Htdd thiht it wa'i for plaintiff to prore that defendant 
hail iterfered with the poaaessiou awarded to him by the Collectors 16 

w. R. m 


7G3* Where a plaintiff attoR to net aaide a deofl of mortgage exeented 
by hiitts ntider which poHaeanion panaed tfi the niortgageen, oti tlieallega- 
l4on that the oonstdemtion Itatl not boon i*6ceivotl i>y him, the law of In* 
dta (the English law lioitig tlie same) oantn him tlto burden of 

erttablUbing gooil /#ro#io /r#r i> title hi the rtdiof which he mHjkR, and he 
ituist mako out a clear and ceusistont chho fur sotting aside liis awn deed« 

u w. H, i\ c. a, 

704. In a suit to rooorer possession of certain lands upon the 
gfottnd that they were granted as a jagtieer tenure by platntiff*a 
nneestur to one P and his Uiicvil descetHlants, and that such deeeen* 
daiit hiid failed : Held that it was netTessary for plaintiff to prove 
the grant alleged in his plaint, without which no canse of action 
would have been shown: and as the tenure was created in 0te 
proper and usnal manner, t. r. by a pottah ami kalimilotit, the latter 
wottid be in tfie |>osaeHsion of plnintiff’s ancoHtoni. As this was not pro- 
duced, no secondary evidence ppvenof it, ami 110 fotindation laid forglv- 
tng sitch evklefu*^, it was uoueoeseary to go further into plaintiff ^e 
19 W, R. P. C. 140. 

Where a earvoy proceeding, conducted in the presence of both 
deelarea lands to be inoluded in the aeiniiidiiry of a oeraon, a 
plaiittiff srho saes each person to recover poasession of the laiida an in* 
e^eii in hta own aemiituarj, must prove by eouiitor-evidenee at what 
pmekm time, if ever, he or any one from whom ha claims was in p os se s * 

"" of tha lands. 13 W. R. P* C. 6* 


766* In a suit to recover possession of two parcels of land alleged to 
bgve been eomprebemled in one plot, on tlie groiiml titat they had been held 
by plaintiff and Jefemlsnt jointly, until by oerbon prooeiHlings the 
WHS virtimlly depriretl by the latter of the defend 01 

being that the parcels were divisible into twodisttnet plots, one lield by 
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767* in A «iiit upd©** Recttop 230 Code of OiTil Prooedsmi to Mooorer 
0 ttf port of l^nttr* A»re of pergiiitob^ of oortwn - i«beriea 
ibe bPen dwpo»wwi«o<l by defendoot, Oioog^ tlief woro 
port 4 dm julkwr piohal whkh Iwd been left by a pAftitio!i:4p tta jofeit pOs- 
j^ll ^ 1 ^ sltare-bnldorf?, defendant averiit^ that ^ 6ahoms in 
bad been created ainoe tite partition* Hokl, that it lay iritb tlie 
: to Htnrt lifjr case by showing that the fisheries were a pari of the 
julkur inetml hold ijfualoe by the parties, and that it was specially neces- 
sary for licr t<i prove bond Jlde possession* 12 W. H* 1C. 


7C6. Where a defendant in a bond-snit denies receipt of the consi- 
demiion in bdo the onitu of proving tlio receipt thereof is on the plain- 
tiff. Where the defendant denies receipt of the consideration in part, 
the onuM is on tho plaintiff to prove payment of the consideration to Uie 
extoiil of the sum not admitted by the defendant. 5 W. R. 203. 


7tj9. Where a plaintiff sues for a specific sum of money d«e on a 
balance of account, it is f(^r l»im to start liis case ami show what sum is 
due on the account, and until he has done so, the defendant need not be 
called upon to rebut him. 12 W. K. W9. 

770. In a suit to recover advances alleged to bo duo from n discharged 
gtiiuasta, who pleaded, acHpiittances at the time of his disobarge. Held 
that plaintiff was bound t<) prove tlio payments to, and the receipts 
from, the gcnnasta, and to put in origi?ial documents and not mere 
transcripts, even if the defendant had remained silent. 10 W. R.422. 

771. An estate was mortgaged with the stipulation that the interest 
of the mortgage-debt should be deducted out of the usufruct, and that 
if the pi^ofit^ fell short the mortgagor would make np the deficieucy. 
After a tifiie tho mortgagor tendered the amount of the principal sum, 
and forcibly took possession of the property. The mortgagee sued to 
recover possession, and obtained a decree with wassilat. 

Held, that plaintiff might have sued under Act XIV of 1859 S. 14 ; 
but that suing as he did the onus was on liim to pro<luca tlm accounts^ 
aud show that something was duo to him iw intei'est. 19 W. R. 429. 

772. In a suit ngiunst an heir for debts of his ancestor, in the absence 
of N(ieoial circumstances it lies npon the plaintiff in the first intetmee to 
give such evidence as would prinut/nt:^ afford reasonable grouiid ler an 
inferotico tlmt assets had or ought to have come to the hands of the 
defemlaiit. Plaintiff having laid this foundation for his esse, it then lies 
UfKiti the defundatit to nIiow that the amount of such assets hi wd suf* 
ficient to saiiHfy the plaintiff’s claim, or tlmt he was not entitled to be 
isstinBed out of them, or that there were no a««aet«,#f that th^ had been 
disposed of in Katifaciion of other claims. 3 M. H. H. Iff!. 


773. lu s suit by three brothers to recover an estatesohl by their 



> .'^wnwiTinawlii (ua, 


4a^ rnnwilly.^ttw 

j»fM0eMlp tka fmttiumr. H«U tfu* tfw 

€!•• l3hu& ll^ldliitllil to pfOYO lllftt llio SmO IMtd 

R« S. N» 37* 

77^,, tail tor pofwewon of land in rirtae dF n fMilliili w, 
BMHuiier of ft joiuf Uiiidii fiuiiily wfaofo llio otkor lootobiini 
Mtle tha dftim on tbo ground that Uie iaauor iim oho of u |diii Umtlf 
eoftid not givo title to tlie whole 4»{ the lftnd» the oftn^of 
eldest brother's right to givre suoh title is on plniatiS* M W* H*, MS. 

7T5. In ft Suit brought by a Hindu son, for liiinwif and on bdialf of 
three infant brothoPH, t«i sot aside a sale o( cortaiii anoeHtral laiids^ which 
had been !na*le by his father without his ooucurreiioo Held, that the 
onus of proving tliat the payiriont of the debte, on account of which the 

1 m>perty was sold, was not a cointtnin family necessity, was properly 
aid by the District Judge upon the plaintiff. 2 B* U« U. 23* 

776. In a suit by ft member of a joint Hindu family to recover posses- 
sion of a share of the ancestral property where limitution is pleaded, the 
on ns id on the plaiutiS to prove possession iu some way within 12 years. 
23 W. R. 381. 

777. Where plaintiff, a member of a Hindu family, suing for a diri- 
sion of the family estate, admttt<*d on the fjice of his plaint that he had 
taken possession of part of the fiiuiily pro(K»rty, a?id hir si xtucin years 
lived separate, the aims prohnndi lieson him to show that the circuiriHtanccs 
under which he became possessed of fiis portion of the pro^ierty were 
consistent with his statomeut that the family rcuiaincd undivided. 1 B. 
H. R. 43. 

778. In ft suit to recover property on the ground that it was porchasfMl 
fts the vendor's undivided share in the joint family pro|>erty of three 
brothers, where defendants averred that it was the Belf-accjfiireil pmperiy 
of the elder brother, who was not plaintiff’s vendor,— Held, timt the 
plaintiff was bound at least to show that the dehmdants constituted a 
joint family, and that they hml eiijoyetl the projHn ty jointly ftt some 
period since its acquisition. The single fact of a family living joint, or 
III ooiuinensftlity is not enough to raise a presumption inlaw that property 
acquired by an individual member is joiut. 10 \V. R. 198. 

779. A plaintiff suing for ft share of certain joint properly which 
claimed under a family arrangement said to have been reduced to writ- 
ing as an ekrarnamah, and upon the Happening of the necessary eonditioiis, 
it was held that the rules with regant to the onus of pr4V>f which are 
applicable to a suit for a share of Joint family prop«*rty were not directly 
applicable and the plaintiff was bound to give some fas^U proof of 

her cause of action- 10 W. R. * ^ ' 

780. N, as reversionary heir of the former proprietor, and as now en- 
ttiled to possession on tlie death of t43at prfiprietor's mother, sues for 
laml in the po)«sessiofi of O, who obtained it by piii^hase at a sale in 
eaeouliaii of a decree passed on a bond granted by O, which bond and 
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78l« In ft nmi lo reoorer oerUIn propnrtj on ifio tdht/pMfm ikm% 
liW*ft imW fmil ht gifi tmnn htn wife (ljn]iin)y mklthiit U 

bftftti in l4ift oi fiillior whi mojro tfein 3^ yftiiiM, 

damt |iftHn||r ttftmft fi»o*i*«leil in lift faeir lri(Ijiife[ti). 

KftM, witli fftfefiHtftft lo feot tbii ihertf hml bneft n tamifipf of hufttHiiKt 
iyi8 wife fegt»ilier« thftlf it whs ittoatnboni im plinnitff ioprote fltti 
Hftiiaiioti iruH puftftoatiiioii on bis own account, ami tioi tb^ of an agent. 
W. It. SIS. 


783. In ft fttiifc to recotrof tho fttnount of woewt pn 3 rmontsi of Gorern- 
mi*iit iWfWnnft mt«do the pltutiitffft on aoconnt of tlwir co*ffhHt*erft to 
ftftVft tko o«tft|0 from Hftie feooh propnet^n* holding a well dofirteil. thonglt 
not aetuallj ftopambatt, ahare),*— Hchl* that tlie ona» wn» on the plftintiffa 
pit)^o their ftlmroft and the amauut of rereuuo paynUo on 8iiem. W. 


78S, In ft unit for rent by a nharedioWer whore dofondant contends 
thill he is not hound to poy otherwise than by entirety to the perni^n on* 
iitlftii to tho whole rent, the anas U on pbiintiff to show that he is enti- 
tled to aoe for a fraotiuuftl portion. 20 W. U. 7(i. 

784, In A suit for properly acqnirad from the procwls of ah ABeged 
piifit tiiide» the joint c^ariicter of which is neither inliiiitteil nor proved, 
theoAH# lies in the first instatioo cm the plaintiff who is not entitled nnder 
the eh*eiiiiistAtices to the ordinary preenmotion of Hindn law arteing from 
the existence of joint family estate. 16 \V. U. 1G3. 

Wliere the plaintiff filed a suit to set aside a sale of land after 
had been unsuccessful in an tipplictition made uncler section 'itfi of the 
Ciril Procedure Code to raise an attachment that hatl been laid on soclt 
land : Held that the cmairlay on the plaintiff to prove his tit1e» and not 
on the purchaser to prove that of the judgment-debtor. 5 B. H, B. 
A.C.J. 76. 

788. In a suit to recover the balance of parchase-money allegfed to 
have l>eeii due upon the sale of a decree, where plaintiff’s case was that 
tlie oonsideratton- money was not ^aud, but a rooqua given for it, payable 
when the inutation of names took place : Held, that the oau# of pmv- 
ing non-tmyineiit was thrown upon plaintiff in consequence of 
acknowleogtneiiis she had made of tiie receipt of the whofe parchane- 
tuonw, vis., an i^tnissio.n which was made, and recorded under Act XX 
ot l8D6,at the time when the deed was registered, and again an ack- 
nowledgment made in the petition presented lo the Court which made 
the decree for mutfttiou of names. Iv W. tt. P. C. 149. 

9 ' 

In ft case of purchase after a decree, where the vendor isonly a 
far, and the vendor^s hnshaad (supposetl to lie tlie real owner) 
the deed and received the purcha^money ftheieby maUm^ fem- 
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fur mlm, moffwix^ Amme^mld migwtM I W* 

K In » itttt b; A to enfbm II cif 

la tt #nn nd«ull6d> linl te wi» nlkg^ ihieit lif 

hmd bonii nnte^HMo4» ttin mm ky on A to proro thnt B*8 dond Md bnnti 
(MiAa-diiiteti ; nml on the finlnro of A to ftnbstniitinte thnt fnot nnd lo pttnro 
^Ht & hnd token pofmeatHon witkm mmb fmr pnmotit to inetitiifion 
of the Mit» A wm hold bnrred otnuiie 1 oeeiioa 1 Aot AIV of 

a W. B. 

789* Ino enit toestablifih n right of pre-emption on the |mtin«l of 
ownership of coattgnons tanct, no aiaontit of tnis-statemont on Sie part of 
the defendant as to the ownership of such lend ean reliero pUintiS 
of the imm of proving his ownership. 9 W. Bi 

790. In a soittoeRtHblish srightof pre-emption to property 

had been sold, in wliicti plaintiff alleged that the actaat vidne was dif« 
ferent from that which was recited in the sale deed of sale between the 
defendants^ the vendor and Mie vendee • Held, that it was for plain- 
tiff to give some evidence in support of the sJlegatton that the amonut 
stated as the price bj the defendant was wrong. IS W. R. 43S« 

791. In a suit for an accretion, the mus is on the plaintiff to prove 
title. C W.R. laa 

The oRff# is on the plainiiFf to prove hts right to the pariioiilar 
fishery clatmed by him. 1 1 W. K. 40U. 

793. In a suit to recover a share of a tank on the allegation of its 
being joint family property: lleld that the mere fa<^ of phunUff's 
having at some previous time boon in poasessiori Could be no proof of his 
title or shift the onm on defendant. 9 V7. U. 401. 

794* Where a plaintiff allea^ that sobse€|neni to bis purchase efa 
tank, at a period specified, defendants had commenced to take walor 
from it and had opened a channel for the discharge of the water: Held 
tliat Uie oHtis lay on plaintiff to prove tha^ assertion on the part of the 
defendants of auy new right, 1 1 W. R. 

795. A party claiming to erect a bund in a natural flowing river wo ae 
enteirely to cut off the water from another party, is bound to prove that 
be has act^utred tbe legal right to do so by user. W« B. 514.^ 

796. In the snit fer therewioval of certssn mRlels made defewdant 
loan aqueduct, on the gronnd that plaintiff wasentiUed to the exelnstve 
use of the water of the aqoednet, where defence set up was tbe 
portion oi the aqnedaet to which the dispute related was where water 
lowed through tiie lands of the defendant's Zemindaree. Held it wse 
for phintiff to mideegood the title he alleged. 16 W. B. 63. 

797# la acaaewrhere br>ih parties eevendly clahn the whale of a 
]ttlki<v •od tl^ defeodrat is in possession of it ander an Act IV apanl. 
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onm fi(>t 4 m Hi# ptahiitff Ur pmfb bk title lo 
Iket of il» md on bin furasHiti^ enj o^idefteii of htetftiotiie Oofoat itlll 
tboii go ftilo iha defoitdani's tit!e» end deckle which of the two perHbe 
hwi e prior title to the disputed julkor. 1 W. R. 21S. 

79B^ A, tft execniion of « decree egntnsl B, purdtiised B% 
eti estete^ which simre was sntd to be a certnin quantity. Snbseqneiit* 
t/i A^s refifosentativec absorbed more land than lielongra to B's ; share, 
and in a suit brought to. declare their rights in the entote, it was field 
that there shonld have been a clear finding as to what was the extent 
of tite share originally purchased A, and that iti deterintning the claim 
of A^i represoutatives to the iucrease, the burden of a very disliuct 
proof should be laid on tbexn. W. R. S. N. 151. 

700s In an action for malicious prosecution, it is for the plaintiff to 
prove the existence nf malice and want of reasonable or probable cause, 
oefore the defendant can be called u|^k>u to show that he acted Inina fide, 
and upon reasonable groundsy believing that the charge which he institu- 
ted was a valid cue. 6 B. L. It. 3n ; 14 W. U. 42(>. 

800. A plaintiff is boun<l to prove that he attained his majority in 
the date alleged by him in his plaint. 1 W. R. 

801. The minor through the Court of Wards is at present in posses- 
sion of Lnchmec Porshfvd's ©state. After a summary enquiry iiiKtituted 
find carried on by the Judge in the pi'esencu^ of both tlie widow find the 

y ressiii plaintiff, hts legitimacy was established to the satisfaction of the 
udgu. The plaintiff now kuos to set aside the orders passed on that sum- 
mary enquiry. Held ilint ho must prove his case, or at louit luldnce 
such evidence as shall pritna facie raise in the mind of the Court some 
doubt as to the boy being really the son of Luebmee Pershad. 1 W. 
11. 23C. 

802. Where a plaintiff claims, not under any general right of in- 
heritance, but expressly under a deed, be must prove that deed ; no 
legal presumption as to the contents of the deed can arise from a consi- 
deration of what the party through whom he claims would have been 
entitled to by the law of inberitauce had there been no such deed. 9 
W. K.385. 

803, Wliere a plaintiff in a civil suit relies upon a Icolmla, which has 
been held by a Court <»f Small Causes to be mala ^le, the OHttx lies up- 
on him to prove that the deed was exeented and that it represented a 
~ and honest transHotioa between the parties. 10 W. U. 412* 

804. Ill a suit on a bond it is for the plaintiff to prove the 

of the debt, and this will be done sufRcienlly in the first instance by 
proof of the execution of the bond. It is for the defendant to prove 
in answer, if he can, that such amount is loss than the sum sued for. 
1 M. H. R. 447. 

805. Where a deed of compromiae clearly showed timt the hmda 
granted to the plaiutiS wore iu exchange for the alleged khoeA kasU and 
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1«^« at kiir iillier! nf4di)lRt Iho^ittit *wm tiol tm Ute 
fetidfiittsrio prove ibe fact ot tlio^ oxehei^po. hot Am idnkiliS to 
bar cm by tome I’rtmoi Jaete evidence* 17 W« R, &SS» 

806. Tbo platnliSf suing to recover monev volnubiril^ paid bv her 
to the dofomlHUt^ alleged that the pa)Mueat imd been obUinM by traud. 
Hold that the woe on the plaintiQ to prove her allegationai andbot 

on tho defendant to prove Utom autnre* 2 W. H* 2. 

*1 

807. Wliore a dufendaut admits exocuUon of a b md, but denies re* 
coipt of consideration, tho oait/f of proving recoipt is on tho plaintiff. 

Whore a defendant admits having written a letter of nMHignmont 
directing tho plaintiff to pay certain siiins of money duo by tho dbfdn* 
diiut to thiid parties uonnl in tho letter, the plaintiff is bound to 
prove such payuiont. 3 W. 11. HI. 

808. In a suit by a wife to recover property allogcnl to have 

t^i her from her liusoand under a kobalali ttu) execution of which is un 
doubted, where tho question is whether tho tratisfer nq>rosoiiled a 
or sirnpiy a paper transaction, it is not for tho Court to prosums but 
for the plaintiff to prove that there was substautiul conside ration. 21 
W. 11.477. 

800. In a suit by tho ho»rs of a Muliomednn pantanahhi lady to sot 
aside a deed of sale oxucutod by her, whitst leaving apart from her ro* 
lalions, in the house of tii<j purclms<u*, who luul occasicmalty acted as 
her laoo/tbtr : Hold, that lonu' evitlenro to iiiqieivoh the deodn should 
be given bytiio plaint ids before the ofms of supporting it is thrown on 
tbo purchassor. 

Wherein such a suit, the Bubstaniial ndief prayed for is that the deeds 
should be set aside, tho Court is nf»t justified in substituting thoroforo 
a more declaration of the plaintiff’s titfo. Id B. L. It. 427. 

810. Whore plaintiff alleges that an atiaohmont subsints, and tliat 
therefore tho mortgage under which defendant claims is invalid, is bound 
to prove bis allegutum, aiul tho omut is not dischargcal by shewing that 
attachment was luadesouio years previous U) the alienation. 9 W. R. 362. 

811. A decree-holder, driven by an order of tho Court tindrr section 
246 of tlie Civil Procedure Cwle, made in tho execution proce<.*<ling« ; to 
seek a remedy in a regular suit, sued to cstfiblish his right to ci^r^in 
property as being that of bis juilginent-del>tor, Tho df^fetnhuit, adttiit- 
ting ih^ the pro|ierty had been tho judgniunt-dobtor’s allegtxl Uiat it 
had passed to himself by ccinvoyanee. Plmntiff, admitting the fact of 
such a deed of sale, alleged that it was fraudulently executed inc^rder 
to deprive bim of his just rights. Hold that platutiff was bound to prove 

tbo fraud. 10 W. K. 321. 

* 

812. In a suit for the sale of certain property in satisfaction fd a de- 
cree against a jndgroeiit-debtor (since deceai^oil) where it was fouud that 
tbejadgment'^^btor bad made over lUc pi o|>triy to bi* wife in lieu of 



P* VI, 

iKnt i4i0 Ifjwj to * 

^iitM mm vB flw jAiimilT- W W. B. iiJl* 

813. In fi unit for •w‘ttinK n mtnmfity onUr «tn«1er ttio 

of *oefi<rti 240 Act Vlll of «»n flie fillegnfion ilrnttli** onler Wiisillt*. 
gmls it m for {daintiff to prove ite illojpility. 11 W. 11, 422, 

814. In a ewit t n pMrrlia>*er to f*pt «?<ule n enlo in execntion of 

a f]f*<*tre on ilte grotiti<i of fmtul, tlto opnn liea ti}>oti the pluiutiff to mnke 

ilrat tlio fffile was fniiidiilont. lU W. 11. 280. 

In a hiut to Ret axide a aul© in rxecntion ns colomblo falae^ and 
I tliu proof lies w«th the plaintiff, lo W. It. 131, 

FI 6, A di'cree-lfohler in execution of liis decree put up for 
cerfniu pt‘n|><«rty of his jutlgiiKMit-ilebtor, wltieli was piircloiKed 
li'flf osteiisihly oti hi>4 own meoiiTit. Having reason, liowover, to 
tfiat the pnrchaso was htniamre for tlie jinigmerit-dehtor, the 
liohler again took ont excMMilitni ag iinst the smne pn)porty and advertixed 
it for Hale. Plaiipiff int<M*v(HU'd, Imt his ohjectiotis wci*o disallowed hy 
llie Court which found tlio judgrm»nt-debtor in bomi Jitie. possensiori 
Ids own account; tlio projH'rty was then hoM, and ono i»f tlto defen^a its 
bought it. niuntiff flieii sntsl to have the exocntiou proceedings set 
aside, and bi Iiave it ihndartMl lliat the property Iiad been brought on his 
own account ami with his own money : Held that the otuu of proof lay on 
the idaiutifl. 11 W. U. 2-'' 


817. In a suit to have a pundiaso made at an exc'cntion aide set aside 
on ihegrouiitl that it was not /iniei /iMr but odlusivo, tlto burdtMj of proof is 
upon the plaint ilT» and it is not Huilicietit fur him only tti&how circiuiiHtances 
whioh create a Hu^piciun of the Jithm of the tr.ina-ic.tioti. But in a suit 
for p<»SHi^MKiun Aif land and for a declaration of plaiutilT^K title by virtue of 
piircbase, it is nut su tri dent fur bim to pruduce a ileod execute I by a 
jmigmoni-debtor : the plaiiitiif iiitist free his case of such Himpioions us 
limy arise from his own position with refunnice t<i the vender and from 
any such circiunstntice ae the iuj}wubabiliiy of bucli a purchase having been 
made. 23\Y. U. 141. 


In a suit to estnliliMh tide, auHiuTCssfiily asserted in nn execn* 
tie»i cas©, t<» prujKTty Bohi in saiisbicltuti of a decree, where plsitiftff 
claims under a gift and other titles^originatitig with the iiidgment-debt<n% 
it is nut sntheieut fur plaintiff t^i make <*nt a priuin fttex^ ctiBe leaving it 
Ui defendant to dotuutisimte fnvn4l ; plaintiff in bound to autiafv the 
Court %A tW genutiio /#eHa iiatui'e ot tltu transfer. 1 1 W. li, 

81 D. A' having obfatniHl a decree in a Ritit inatiiiitetl on a boml pnr- 
perling tu have bei'U exernt«‘d by phiiutifPs father hihI one D, proctnaled 
to exiHUite it by pulling up for Rale cirtwin riglitsaitd iiitero»t#i cil {daintiff 
as tfie legjd ix'p»n»iH‘ntMtive of her father, IMaintiff sued on tlie alk'ga- 
tit»n that thi' d4‘rrt*e wn** fraudulent and e»dhisive, nitd that »h© had 
with no tK>tkc of the pivcevdinga taken tu execution. 




R«43 that H wft« for fdikintiff to mdca ovt Wr nm ntfrmUt 
it WMH ittti fi*r ileferitlatil ttf •how limt tlw ilwnn* oliltiftiiNf ftsifn 

wnH not <N4lutive^ i>r Ihtil %\w iuMhw bwl MMidhr 

Mrvea. Ti VV. II, 148, 


^ 20 , In a fititt ill tvliich |iltiiiitiff nrayo*! for t!ie iMile of projH'Hj wliieli 
I been mi»rtgM|pH| hiin an i*ecttrity for a I01114 uiidor a •ur*t*poiili(m 
ijarn loa»*»% anti <»t wtiicli lin hatl lKn*fi by dofottdatii itnaor 

olor t*f 1% Jfoivo, it wiot hol‘1 tlmt hh plaiiitiff Iniil for a i^rcat many 
thv U'iufnict of Uio laud f««r ilto vory |Hii*|ioHe of ri'pijiu^ ttiiunclf 
ImaI and of liif) lotm, tlie IhiihIoii w.aaon lititi tii hIiow fliat 

wafintiy tiling titio to him. find tlnii tlu* mImo waaliia 
|tniv« tliut tlio ijar.ih gavo him the nglit t<i Kidi the iirtu*erty itiK*n 
uey, 2 ) \V. U. * - * 

821. To make out n titln to projiorty. it ih not miflh'icut ihnt tho party 
ft*«uu wfiotii. or in wImsH iiauiOi the clitituiut till* that lio botiglii the 
|»rojH*rly d m»h iiMtcoine f uar.utl toiliHpiito tlio idlrg.ili 111 . It in 
f«>r tlio plaiutilf to rifluu' tlio ullcgr I Ixioumoo, or a 

CwuvrV'ain*o from tin; alloifi'd benantoed u*. 21 \V. U llh 


822. »S;iit for title-doodf^. dofmul int ( jihdntifl^K lUHtonud annt ) 

plonJod that sIk* iiad j»iircliu'i 0 ‘l the ji -jjioily in tlir pl.dot d'l ’"i name^ hut 
that .Mlio wart tlio [urfy bt*iiotii*ially iutiTi'-il*’ I in if. i li*)d thiit. if tho 
plaintiff Could rtliow lliHl lio had hold p'»'iwi»KKiou from flio tiiiu^ of tho 
|imrliart<* to tlio iiirtlifiUiMn of tlio Kuif, tlio df fiMulanl imiKt |u*»*vo that 
8lu‘ had luuvolf |MirclTiiHiMl tlio jirojiiTty ; otiu rwirto tin* /oom %voii)d !»• 
on flio jilaintiff to prove that tlio prop uty wan purcitu'^ed fnoa hia own 

fuiida. 2 \V. K. 31 . 


ONUa PBOBaNDI (Oa Purchsaor*. 

823 . A purcaHM*r (d iiu It loT^rt ri'^hfrt and iufrrc«tH in bound to mIiow 
what may Ikj proporly cuupii^od umlrr lliat oioiomiiiatiou. 3 N. W. 

V. I«8. 


5 


824. Hold that the purcha*-cr from the grand mother waa hound to 
in»v*c hill title-docdrt Hiid the i of Irgal iivcertrtity f<»rthchHlu. 

VV. It.3i7. 


825. Whore* a party rcrti*«tK Ij diilily for a flood of r»iIo exoCut^*d by hiti 
fim-iiiookb*.ir, it irt iMH'f'Nsary f«ir iho |MiiThawor claiming rttifli*r f Imt i|oo<l 
to hIiow tiint lhi> inooktoar Innl nttfh«»ritv oitlior by t irliu* <*f h gciii*ml 
or |¥i\vcr of ait<‘rii«*y to oxocnto that deed^ nwd to bind hii* phnei* 

|«d by executing that dectb 20 W. H. I lib 

, Whoro • piirchanor of iitirtioTiible property doaU with a 
A viiig A (fpiJilifiiul |io\vor of with that projau’fy, it lion tifNut 

in<or to giro Mwtnio rca***Hi‘di!f» ncconut of flu* uhirlt 

:h 1, or was nllegod to exiHt, for the Hale. 2 M. Jl. It 

827 . Ute bennmee system bt*iug one of the rv c iintit of 
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wuiiM ./a'’ptH'c}»wi‘ ^*>69 not dlschOTgo liiihsetf ^ tst rite MtK# 
upon lilra, by looking only to the appofon* tirie, Nw » ^ onns 
iliNcltiti^'CMl by tlio mere fact of the nomo of the defenOHiit a vemior be- 
ing ttlono registered iii the zemindnr’s books as the exolasive owner 
of the pitUfc, or of tho veonlor being only sued by tbo zemindar for the 
rent of tho psfncc. 18 W. 11.151. 

828. Tho plaintiff mnst start his caso by showing that be was not 
gniHy of tlio oftenco clnirgod, and it will then bo upon tho defendant to 
»how that ho made tho imputation in good faith and for the public good. 

1 1 vv. u. ■ 


OJtUS PBOBANDI (On Byot. j 


82!h In a suit for rent, if tho ryot pleads payment, tho onus prohamU 
>8 on him. 1 W. It. 201'. 

8J0. Wliero a ryot holds lands of consid('ra1)lo extent under a Zemin- 
dar, and allogos that one or two plots occnpio'l l)y him nro held under a 
difieront title, the dims ia on him to provo Ids allegation. 7 W. It. 535. 


831. When; a rvot, on wliom notice of onhancemoiit has been serv- 

« ^ 

rd, iimloi* sct^tion 1 i Art X and f-bils t(*» show that any 

C’XcesiHivo rate is (lem.inJed from fiiin, or that Ih' is not liable to pay tha 
rout domatidod, his snif. oii^ht to he disinis.sfxl : the Court ou^ht not to 
on to try defendant'^ case as if ho was siiiii^ for euhaucoaiont. 11 
W. U. 377. 


ONU3 PBOBANDI (On Sobayot.) 


832, IMainliff.s as stdiayets snin^ to ns'ovf'r property must prove the 
title which ^ivoH tlitnii tho ri^lit to recovan’ just as it would if tiioy 
were scekini^ to recover upon a secular, instead of a qnnsi religious, ti- 
tle, 10 W. U. 80. 


ONUS PBOBANDI fOn Sons; 

833. Where tho ancestor of a joint Hindu family purchased, a pro* 
pcity in tho nnino of hisyoungca t .sen, the tmns was htdd t<» bo on those 
claiming under tho yonng(‘st son to pruvo that tho pro|>orty Wft8 bis se- 
parate posaosusion. W. R, S. N.ll. 

ONUS PEOB AUDI (On Spooial Appoai> 

83k In order to support a contention that tho judgment of the Lo- 
wer Appellate Court is erroneous in law bocause tho Judge has failed 
to givt^ proper otfeei to the docuim*ntury evidence adductni, it is iioces- 
sary If'r tho special appidlant to show not only that tho evidoiice is 
^ ‘ <sl to Hupp >rt (‘crtain voncluKioua, but that these couclustons aloite 

frtim it, 20 W. R. 

ONU3 PBOBANDI (On Tja^nt ) 

in a caM* between uvo rival teuanU claituiiig to hold utidar tho 



iM, trh<»re am o( th«m a»)tnitteil Uhi tenaTic^ af nUifit^ bal 
resigpntiofi by him of )u4 teimDcy aii<t a teaiiet<j lititi«iolf| tlm 
u KT ri totfigtmtiou wtw \w\d to be on the former. W. R. 

fc}* J^* mi m 

OEIQINALS (Power to call for.] 

836. A Court in ^}iich a auit may he pon<linpj fma authority to aom 
for Uie records from any other CeuVt in whicli they ?n‘^y he, the unli 
nary rules of that other Court notwitluiUiuling. 22 W, R. 

OUGHT NOT TO BE ACCEPTED. 

837. Ouj^ht not to he nccc'pt‘*d** may haro dilTerent moantucfa with 
reference to documentary ovidenco and to parol evidouce. 0 W. It. 5o\ 

OWNERSHIP ( Acts ot) 

838. In special fippoal, tho II i"h C onrfc hold Hint ovidenco which 
did not alliido to any specific acts of ownership, was not suificiout ovi* 
cience to prove poHsession, 

Tho findinof of tho fact of possession hy the L ovor Appeli vte Court 
upon such evidence rcversoil in special appeal. 2 B. L. K, App. 30. 

839. A person's title or property in a tr(‘e ni iv he proved by show* 
inf' that the true f^rows oji his land, without proof of auy acts of owner- 
ship over the tree. \V. U. S. N. 2i3, 

840. Where a widow has been a!low(*d to ('xerciso nefs of ownership 
in rospoct of hurled propen ty belonging to her di'ceascd himhaml iiicoin- 
jiatiblo with a inen^ right. inuintcomnee from Iiis »*state, the oioof c»f 
proof that the wid<»w is entitled to nothing hoyond a biro inainlctmnce 
lies upon tho party uK;;oi tiiig ihi.s. 3 N. W. I'. 12. 

p. 


PAPlilB-BOOKS 

841. UinhT tlie rnlos r.f 0»e High t'onrf, nreoiint-booliTfi which are not 
translated, rnnl ar^* not fh<*r**forf* a part of tho papop-book, (annot be re- 
femal to in atrial witlnnit sjn»ciul havtv 19 W. K. 121. 

PABTNEBSHIP-BOOK3. 

842 . A & Co. find B & Co. entered into a joint adventure in npinm 
A & Co. were b> f»einl money to various places to bo harried to tho ag**nts, 
wlio were ti> buy and sell. They now claimed against B & Co* for 
money allegcftl toliave hemi so sent afu*r giving credit tor sums 

Tht* proof was tlie arrival of thenioitey at A ^ 0 »*'«i placfjs of 

by entrieH in .V A C >/« b > ik-i at e i';H pi b it tliero wiis lio 
tymerit to the agroits save such <eitri<?s Ait* ronittance^ 
the other places^ the only evideu;o \v.uthob )>k4 of A C ». nt tho 



114 


rracyti99i^4fmisiii)}« 


EVf. 


tb^ 

; iimA Hit U$ tbu Mlf biHiKh t4i«5evi«ktttt^ titttltil* 

. . MhI <*t|N0 IV4Him tiul lit; r0li|lttt4ll*ll» 1411 illtr fi|HMfiltUlt«i, i4Kb*|*et4ii4^ll(iy’ 

t4 littii 14 bjitttuce figiitiuit ibi*m* 4 11. L. U. C. 

PAYMENT (OfContidoration-mone;). 

of tv»mpromiM», the 

Wrtniwiiil, iMnof. (if it'H'lf, ftmif^ling to of tho Niftivo 

CoiiHfi in liiilm, OotioldHivo oviiloiirtiof Hticfi |myiuettt, kimI unny bti robiit- 
tiMi tiy iivtiloiic*e of nori-{i(iyftiont. 

Whore |myfiiont in clonioi! ntid ovidonno of non>pnymotit produccil, 
the bnrtfieii of proof tlmt tlio moiK^y w^wi paid, lioitoii tlio ilubtor. 8 M. 1. 

A, :U7 i 0 W. U. 1». C. o5. 


^^41. It in fhn prfif^tii’o of tho to ovi«l(»noo n« to the 

fi(*Ui;it prtyinioit ot iMitHiiIenit ioit-to«nu\v* tiof witiistotiiiitig the khIh ilet**! 
iiitty CMiiiniti (in lultiii.’^Hioii of tho ri'Ctdpt iliotvof. 


It ffonornllv, if not nnivorsfilly, th(» rriKo, timt the (vxmidoriition- 

inoiu'Y in not pMiti nt flio tmu' of tlun xinMition 4>f tin* ^rorts injuKtic 

CoiiiMiittiMl if Hiicli i'vidfiice \vi*ro exflmlod. 2 N. W. P. 2u‘J. 


PAYMENT (Of Docr:>o ). 

815, It lA no VJilM r<'ft<5on to ilHholii'Vo tho nvidi'tiriA of ivwitno**^ who 
ewon* that lio li.nl n*^MMV(*d tlio nmomit of u iIochm* from phiiiitiff, W’hen 
the inonry w;m p.iiil by pluintiff^rt ngont. 17 W. U. 502. 

PAYMENT (Proof of). 


Bid. A Htipnlition in n dornTnont th if nootlior payments oxr<*pt pay- 
mt.i ondori^i'd on tIuMlocuimmt itself sh ill bo jnlmitttMl lioee not exclmle 
A»f payiuout by othor evidcuco 5 M. II. R. 451. 

PETITION. 


847, A petition put into Court bv n judgm^Mit-ihditor for time to pny 
the iuHtMlinimt>e due iindiAr n khthuntlrr^ m.iv bo ronsidorod evidence of 
M n«nv contn»et forrnnllv <*n(tn*cd into with ilio docroe-liuldor and declared 
in Ciinrt. 23 \V. It. 4u5. 

PETITION (OoUualvo 

848. Tlie Courts were nimble to nnderstnnd wimt tbe Jtidieinl Com- 
missiniier tnenui by nnying that a p(*titiim by which a widow tniiiafern*d 
luw rights to the phtimiff wan a coUimivedoemnent in the absence of proof 
of any attempt at fraud thereby against thir»l partieii ; but as the |H»titirtrn 
n}Hiu which the plaintitf's right to bring tliissnit stood was nnrt'gistered : 
Held that it could not o|ii*mte as atran^Ahw of the widow’a rights or be 

* in erideiice iHifcre any Court. 17 W. It, 218. 

PBTmON (VarlAod). 

818. A rerified petition U not oriJenco. 0 W. H. Mi«. 43. 



fodiinfimi immuiM neirim). 


1» 


Where m «»ke Athern fe eerilf h\n nijitwiHre ^ 
or to iiletitify him im one <»f the |Maift«OH*rii, it mmitint^ in «in eliofitiifi^oi 
oil liiii |tArt Hint he mude the i^iiteiiictilt vrhtfh iip|H*nr in the |«etiti<m, ntij 
is Its effei-tite evitletire ttKninst the fnrty tucking the requeel ee if the 
|>etitioa were tti fuct filed, 22 W. U« 

PLAXIST (In fomer suit). 

The I^tiwer Apfulhite Conti wn« ht*M fn Imvo rrnnmittiHl sn 
crnnp in hiw ttt fnlmiitittg the pLiint tiliMl in the prt*vtoijH snit evidence 
agriiimt the ureiieiii ilefemtiiiit, and also in ndying on n dccinioii f»f 
1807, which aid not determine any (pietitioii «>f right as between the pre- 
nent plaint IFF and the present delundant with reference to a julker tudb* 
pnte. 17 W. K. lol. 

POBSBSSION (How to bo provod>. 

f‘62, A wifnesso^e Btiitoinent Hint a party " is in possession is no 
evidence of the fact. The question of posHeHsion is a mixed one of law 
find fact, Hinl the evidence piHMliictsI must give the vnriims ncin ofowma* 
ship wliieh go to constitute jioiisettbiun, bo that the Court may arrive at tU 
own concluttiun. 9 W. U. 7r 


Oocnflionally visiting and making use of a hfaise is ample evi- 
dence of posst'ssion unless shown to Imvo lunm dime by the claimant in 
the ca|Micity of a visitor and not in lii» own right. 11 W. U. 


POSSESSION (Long.) 

851. The filaintiff, the purchaser of a pntnee under a ardef»»rthe 
paymelitof thereiitof the putoee, hiumI the defomlaiit, wlm w;ih in p«»s* 
ek'ssioii of the hmd included in the for aright in incroase tho rent 

of the land and have a projST n*nt payable to him out of tlio land. 1|o 
relied Koltdy on three tV/o«/n«eefxe/’ returns for thn*o 8i*pamto yeara in 
CJieh <»f which retnrnrt the laiitl said to bo in pissossion of tho yWica/, 
tho defendanl’.s protlecessor, was ent<‘red as DO henjahn, Tho defen- 
dant add need the evidence of two ag*n| witfieases wlmstatinl that m 
long a« they remenilwred Hio projn rty tho quantity of hind in t|m 
leiiure was 3,(j00 We<jahn. 'Hio Lower Court diHrinsw'il llm 
f hiintilT*8 miit holding that tho defombinU hail been in p^mHoasion of 

and not D'^ hrf^rjfhnu ii3 alleged by plaintiJT, and ihat^ ilto 

defendant had been in imsseMsioii fur more ihan dl years, jnm High CoiiH 
confirmed tiio decree of diammsal *d plaintilPa Hint ; lleld (in ul 
of tlie concurrent deciaiona of tfio Lower Coorta) that Urn long nmtiternip- 
ted poasesshm of the ghaUral was died to have greoWr 

weight tlmu the wumiwvtMce rctanis. 10 W. ii. I • L. 


P08SBBSION (Of Anceetrel Property! 




8hi. Possewiun of iioco»trHl pro|K!rly i. ovi.lfnw- . 

CJ-slian r, if shown to Ik. iwi.leuco nn-l to hn «*<«> Hw co 

» Laving urn right u» tho porlivii tUiuiua. ! t W . tl. oi. 





P. VI. 


Id 


POiSSSSIOIV (Of Oolleol 

PiMweRaioti of Coltectorat© CIioIIah bj a M<w>kf«Ar in jirinm facie 

proof of mvment b? bim of n fiuo bviod bjr Colloctor in o buiwurra 
17 W. K. bOi 


857. A pottah mmt not be prcsamed to be gcnttiiio merely from its 
eeeiotit date. I W. U. 

Pottahe oaneot be assamod to bo false, becmwo eotiltndti^ed by 
fiApeni wfaMi are noitber oa Ike reoord not are {^odaobd as ojdiibits* 
8 W. tt, 

Tho productit)n of o pottab in tlie presence of tlio party most 
iiiiorested in clmllongitig its goniiinoncss, is a ttict iegiilty of tlie utmost 
importanoe in dotorLutiuug its guuuitieucss. 8 W. U. 395. . 

8C0. Where a tenant continues to hold land after liis term, his pottah 
will beovidcnco pf tho rent at which he is holding over, in the aosenco 
of evidence to tho olToct that tiio rent was uiturod subsequoutly to its 
expiration. 22 \V, U. 31, 

8(51. Neither an alleged pottah nor jamma-wiml I -hakee papers (when 
objected toby tho other side) are recoivabio in ovidonco until somo proof 
beyond mere conjocture is given of ihofr genutneness and authenticity, 
find the hearsay ovideucc of three witnesses does not supply the defect. 
I W. IL 49. 

8C2. Where ^ pottah had no attesting witnesses and was not capable 
of diivct pnxjf, it was held to liave been established by tho fact of having 
C(uue Ironi proper cuHtody, corroborated by the cxfict identity of tho 
gniiitor’s signature witli his mlinitted sigimturo on ether documents. IS 
W. U. 493. 

POWEB OF ATTOBKBY. 

863, A power of attorney authorising tho registration of a deed of mort- 
page, and recognizing a ju-evious power to oxecute the deed of uiortgjigo, 
IS admhsiblo as original cvidouco by way of admissiou of the previous 
deed. 2 W. R. 44. 

PEAOncS (Of Privy Council). 

8C4. It is not tho praoiioo of the Judicial Committo to advioe tho rover- 
sal of a dectsiou of the Court below, merely on the effect of the evidence 
or the credit duo to witnesses, os tho Judges in India have better means 
ot detenniuing questions of fact than tho Appellato Court. 9 M. I. A, 67. 

PBBStTKPTION. 

865. The maxim omnia preemnunher rite actn cannot apply where 

it is plain that the greatest possible irregularities have occured. 23 W. K. 
307. 
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88C, Th# role ta to preoafne tlioi o iK^wer Coorl bmi done ito j 

of duty camiot be aasomed ot the mere soggeatioii of to oppelkot. 
11 W, R* 

887* The presomption of le^ptimeoy where there haa been opportoii* 
ly for eexoel ioteroaorae ie not irrebuttable* 1 M. IL K. 478* 

909. An ^pellate Court ought not to interfere with the judgment 
of Uie liower Cfourt until it is perfectly satisfied that the conolusioii ar-» 
rired at b^ the Court below is erroneous* It is a pre<(umption dl law 
that the judgment appealed agaiimt is right until the contrary is shown» 
aud^ when there is a doubt about it, the benefit of that doubt should be 
^ren by tiie Appellate Court to the respoudeut. 7 B* L. B* 821 1 18 VtT* 

li. 228* 

869. The presumption of English law as to encroachments mado by 
a tenant daring his tenancy apon the adjoining lands of his landlord is 
that the lands so encroach^ upon or added to the tenure and form pai*t 
thereof for the Vienoftfc of the tenant so long as the original holding 
continues and afterwards for the benefit of tho landlord, unless it clearly 
appeared by some act done at tho time that the tenant mode tho on* 
croachmeut fur his own benefit. 22 W. R. 2 IG. 

870. There is no nooesBary presumption that property in tho posses- 
sion of a respectable female's husband, brother, and son respectively, is 
possession ou her behalf, and not on heirs. 2G AV. U. 2G I. 

871. Where the Lower Appellate Court concluded 

ness of a deed of sale to certain appellants, on a prcMtimption liHsing 
from the existence of a possessory lease to other partJoH, anti rested his deci • 
sion entirely on such pmsuinption, his decision was sot aside in special 
appeal on the ground that the prusumptioo did not nocossarily arise. 19 
W. R. 288. 

872. Where a party claiming a mourofiee tenure in tho rights and 
interests of a Kkherajdar sold at an exociition-sala h»is collected rents 
for a ooDsiderabie number of years, and the jamnui payablo to the lakbe- 
riddar has all that time remained unchangotl, the mouruseo right claim- 
ed may be prosuiiied to exist, although claimant may not bo able to 
produce his pottah to that effect. 19 W. R. 28G. 

873. Continuous payment of rent for about a hnndrcMl years was held 
lo give rise to a presumptiou that tho tenant held under a mourusi title. 
7B. L.R.2I1. 

874. If a particular monr.ah has been held for many years as pari of 
a parikmlar mchal or Zamindaree, the fact of such holding affords a strong 
presumpikm that it is part of that mehal, even os figainst a pttrohaaer 
at a sale for arrears of revenue of another mehal adio claiui.^ that part 
of the mehal purchased by him, is not conebistve evidence against such 
auction-purchaser nor could any length of ail verse holding prif»r to bis 
purchase preclude the auction-purchaser from recovering it, if he oouhl 



if to&e 


W. 11.307, 30« .. 

875. Plaintiff having objected onBiicceflsfuHy under Aet VIH of 1859 
•eotinxi 246 to tale of certain property eo)d in execution, brought a 
auit to establish hie right to ifca« the ee^f-acqiiired property of his fat^fer. 
The first Court found it to l>e the joint property of plaintiff and the jodg- 
jiienU^lebtor^ whose rights and inferests ha<l been properly sfdd. This 
decision was reverse<l by the Lower Appellate Court, which raised two 
presuinptiou.s, viz,, fii-st, that the inference to be drawn from the faot of 
the property having been acq.iired in the name of the plaintiff or of the 
plaintiff's father that the plaintiff, to the exclusion of the judgm nit- 
debu^r, was the owner of th(3 land.s so accpiireil ; and, secondly, becanse 
the elder branch of the family sepfirated from the younger branch, there- 
fore the younger branch must l>o behl to have separated as amongst 
theinselvcH : Held, that both these pi^esumptions were wrong in law. 
18 VV. It- 

876. Their Lordships took the opportunity of repeating that the ordi- 
nary legal and reasonable presumptions of fact must not be lost siglit of 
in the trial of Indian cases, nor an entire history thrown aside, becanse 
the evidence, or some of the evideiKJe, of some of the witnesses was incre- 
dible or untrustworthy ; ami that evidence should receive its due 
weight, and not bo rejected from a general distrust of native testimoney, 
nor [lerjnry widely imputed without Bome grave grounds to support the 
imputation. 1 7 W, it. P. C. J . 

877. Lands which have never been occupied for cultivation, and which 
are of such a nature and description as that no one can bo said to be in 
possession, may be presuinod rightfully to belong to the parties with 
whom the title rests. 24 W. K. 410. 

878. The Lower Court, having found as a fact that the tenure in dis- 
pute existed upon its present jamma in I 786, and had since paid the same 
amount of rent, and having inferred from this that a tenure existing in 
1783 and never challenged until now may with good reason bo taken to 
have existetl some years before 1786 so as to l>e protected from enhance- 
ment : Held that the pi’esnmplion was not un warranted by tln3 facts as 
found by the Ijcnver Court, and could not be iuterfei'ed withiu special 
apiKud. W. H. S. N, 204. 

879. In a suit to recover the value of crops alleged to have been 
carried off by the onlers or at tlie instigation of A, who held a decree for 
a share of the Zemindarv, whore it was fmind that there bad been 
long litigation Iwtween the parties, that A was determined in getting 
kbas possession f»f the land, that sho hml refused to recognixe the ryots 
whose crops had la^n carried off, that the per|>etrator» of the treapaaa 
were A's confidential servants employed in matters oonoernittg her landed 
property, and that the act done was in furtherance of A's known wishes 
and for her benefit, it Was held iliat A’s knowledge awl ooncurreuoe waa 
properly presumed. 11 W. R. lOl. 



8». a, hwbiw fomwt that » 

thnin eerlfttii Ham of mmmj hm fmgmd in ootiHHl«»mtton 
wli«n tkero in a recilot in tii<i d^o<t of tlio Cant tlmi tiia bobtio* <){^ 
coiiHidt«mti<m*monoy whh paid previottHly U> t\w oHixniiion of tkt 
tlieii thore U Bometliing uiiire iliHti a pratitimptiiiti that tha wliaii omi* 
liaa pa«Md upoa tli« dtotnl* A W. H« 21 8. 

;. In a suit to roooiTftr ponae^Hion of certain Kndt in the l^ofa 
river, whit;li hmi ohiin4?«*d itM course*, ntu\ !«> ^ot rui »»f Uie efTrtof aDe« 
putjr Magintnitc*** order a ider t‘U8 t>l (Viniitial IVocciltire O^nle, it 

found tiiait plaintiffH had lx»eti in poMHcsHiori when the hindi wore 
Hurvoyed Kume yeairn previously puri <»f their vill tire, and hml 
tiiiued in pfi^nesBion up to the year in which the crimitml pro(N» 0 dit»| 3 f 
held. Held, that the preHiimption raised by plaint ilf s' confinued ami 
iiudiNturbed poKKessioti was t-d i'elMitt4*d by deiemhinf'H allegfilitiu that 
he waa entitled to tlic julkar of the river. I 1 W. it. 6d(J, 

■'2. An adverHHry ia entitled to tlio benefit of Kuch preftninpHon*! aa 
nHtunilly iirino from a party^s fniliiroto prove his alleetd ionn, ev«ni thouKk 
the onitrH wod in tho first iii'^tanco on tho former. 8 W. R. 325, 

883, The mere fnct tlmt n member of n Muhome-mn family in Ondo 
was, ftir fiscal purposes, re^istiTed rm mU* owner of nn estase, is not 
evithmoe of liis exclnsiv^e ri^dit to the property. S icli presumption 
from registration mav be rebutted by evidence shfiwlnj? that tho projiarty 
was enjoyed in common by the family. 14 M. I. A. 4Ul. 

884. Althonprh a purchase by a M ihomedan with his own fnoncy of 
nn entato in the name of liis snn raises a presumption of tho Hoii'h riainu 
bein^ UHCtl ht’fitnnl for his father, proof that tin* father's object wa» to 
alTeet the ortliufiry ruh* (»f vneeecsinii as from him t4> tint pmperty i« 
Hiitticifmt to j^ive as n*^pects strnngiTs n title to the son inde|>endetit of 
and adverse to the fat her. 

Where hnmt this creditors of tlie nsfeu'^iblf' owner of pri»[>orty Are 
clnimants on that jiroperty, the Court will rcnpiin* Htri«*t proof on the 
part of any one sta^'king to liavo it declared that ho held it only beiMfnim 

5 B, L. R. ;>78. 

►. An acknowledgment of tho plftintiff in a former case, 
realizetl a certain snin of iminey on account of rent for tfiree years, may 
afforil some ]>re'vumption tliat the older it^ons in tho iiC4*ount worn fovtin* 
ficsf, and, if that prt*sniiiptic»n could fed la? rebutted, might be an attswer 
to an action on the (*hler demand. W. R. S. N. 97. 

I. In a suit for enhancement where the defendants plead a holding 
at H uniform niM- from the l'enu:;itent Seitlemfoit, the mere exii ' 
a and fiaoi/ieri/oi/i of l2lo is not conclusivt* evi»hoice tluit 

Wan UieiJ changed or watt then lirsl fixed. 8 \V. U, Act JT. vO. 

887, In a suit for eninmeement, if the defeiulaut plea*l» pot iuhs 



wfth tlie i.. .11 . 

»fid proven 20 years uiiiforra j^jment of rent, the presainption will anae 

unless Uie apposite party profo a variance in the pottalis* 6 B. Act 

X. m. 

888. AUlimigh, in order to prove the payment of a nniform rate of 
rent for 20 yearn, it may not be necessary to prove an uninterrupted 
eniirse of receipts, yet if the evidence in the case shows that, daring the 
p«*riod for which receipts are not produced, the ryot was paying at a 
difTrrent rate of rent, that evidence must be taken into consideration 
with the receipts that are produced. 6 W. H. Act X. 42. 

889. Wliat is sufficient evidence to warrant a presumption that a 
tenure has been hold at an uniform rate for 20 years, will depend upon 
the circunisturj(3eH of each case. 9 W. H. 158. 

890. UndiT oircunisfances raising a strong presumption agaiast an 
ftllegi'd adoption, such adoption held not to have been made. 12 M. 
J, A. 350. 


PBOBABILITIES. 



891. Wtugliiiig evidence with some indit*cct 
•s is no error in law. 17 W, li. 473. 


reference 


to probabili* 


I. Tu fin’s case whicli turned upon tlie validity of the bond on 
which plaiutilT sued, the decision of the lligli (h>nrt in favour of defen- 
dant was reversed, as bjise<i upon the assunie<l probabilities of the case 
instead of the uvidenct) before them, and in torg(‘tfulness of the most 
startling iiu irolmbility of all, rw. that the <lefenilant should, if his case 
of fraud an 1 forgery were true, have failf»d to attempt to subsfantiata 
it by his own tcbtiinony and that of his brother. 18 \V, B. 120. 

893. Where the Lower Appellate Court, merely upon the appear- 
ance of a document, chscardod the evidence of witnesses who testified to 
the making and signing of it, the High Court reversed its decision on 
the ground that }>robabiHties, wliich are useful m aids in considering 
the I rue value of direct evidence, can seld')iu be safely ha<l recourse to 
al)no for the purpose of entirely invaiidutiug direct evidence. 21 

W. U, 430. 

894. Whore a Judge whose judgments have been observed to be very 
careful, comes to a oonoluaiou, on the weight of the evidence, as to a 
pure (juestion of fact, the High Court would do wrong not to follow the 
principle Uid down by the Privy Council, not to interfere in a judgaient 
on fauU, unless the cotiolusion be clearly shown to be a mistaken one. 

In this country, where native evidence, as agenend rule, is fallible it 
would l>a safe and proper to follow another principle laid down by the 
Privy Council, immely to look to the probabiUties of the case. 1 1 
W. B. ^ “ 
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FSUXTSSDniCMI fin a om* batwawi otW pwuw, > 

895. A prooeeding in an Act IV cane 

tien, and a map ai»d ou Uiat ucoaaiou are n «nt>rely different par- 
9 W. K. 9>. w-oasion, are not evidence m Uiia nuit. 

PBOOQEDINGS (In farmer suit). 


898, Where a plaintiff had been nncceRsful in both the Wer Court# 

^6 decree Winch he Imd obtained wiw only reversed by the Hiirh 
Court on the ground that he was not entitled to the imrlicuW relief 
asked for, without the finding of the Lower Appellate^ C<Mirt and the 
pleadings of the pnrtica being displaced. Hehl Mint it was one,, to 
the plaintiff in a subsequent suit against the muno defendant framed iu 

a different way, to adduce the proceedings in the former suit as evidence 
lor what they were worth. 24 W. H. 2G5. 


PROCEED INQS (Of Criminal Court.) 

897. The procoodings in the Criminal Court are not evidence in ilia 
Civil Court. U \V. H. 339. 

898. A proceeding of a Criminal Court is not admissible aa evidence: 
a Civil Court is bound to find the facts for itself. 9 W. It. 77. 


PROCEEDINGS ('Of Settlement 4meen.) 

899. The proceo<iingR of a Settletiumt Arnoen c*annot bo taken as evi« 
dence against a person who was not a party in those proceedings, tt W. 
U. 42G. 


PROCEEDINGS (Under Act IV of 1840). 

900. ilold (by Mark by J.) that a Jud go does not go further than his 
discretion in rojectiug a.s evidcucc a prucoi^diug under Act JV of 1840, 
14 W.li, 493. 

901. Proceedings under Act IV of 18t0, to which b^dh litiganU 
have l>oen parties, may bo treated as evidence between them on tli# 
qaegtioQ of possesniou. 20 W. H. 420. 

PROCEEDINGS f Under Act XL of 1858.) 

902. Though proceedings under Act XL of 18h8 and Act XXVII of 
1800 are not condlttHive evidence, they are aomo evidence in ef>rrols>ra' 
lion where they iufolve an miuiisHiou on the opixisiie painty. 18 W* 
IL 514. 

PROCEEDINGS (WUhout Jurladictiom) 

^h^ proeee<iing <»f a Court Amoen in asub-dtvision where he hae 

i*y**^*^*^**# cnttuul be a legal proceeding or legal evidence. 10 VV, 
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' 904 Tl»e Oonrin In Indin an4 Court of final appeal, require tliat 
where an iiiHtrament \h execiiteti by a purda wr>man, it nm«t be clearly 

{ iroved, that the fmrty was a free iijcent and knew the natun? and ef- 
ect of the instrument she executed. 13 M, I. A. 419; 14 W. R. 
1\ 0. 7. 

005. Whore a conveyance by a pnrda woman is impeaclied, there 
OWjflit to be clear evidence, not f)f the mere ^ignatim} by the party, but 
that the sefdttded wom/iti had the iiieaus of knowing what she was a* 
bout. 17 W. R. 5j:j, 

O'hJ. The plaintifT sought to make two purda ladies liable on a docti- 
meiit whicli he allcgiMl hiwl been executed by a third jHjrson as their 
agent. H»dd ( roverning the decision of the High Ct)urt), strict proof of 
the ugoucy tniut bo given. 10 B. L, It. P. C. 205. 

9()7. Where a purdannshoon Indy, living apart from her relations 
and natnral advisors, makes a d«a*d in favor of a person who has on 
8c»nio oocmions actoil as hm* man of biisiiioss, the strongest proof ought 
tr> bo given by him that tlio transaction was a real and />oaa one, 
and was fully understood by tlie lady whose property is dealt with. 

12 fi. K. 1. A. 

908. A lliudu puvdtth woman is entitled to receive in the Courts of 
thisc<uudry that protection which the (h>iirt of Chaiurory in England 
always extends to the weak, ignorant, and infirm, and to those whf), for 
any other reason, as M[)(»oi illy likely to be imposed upon by the exertion 
of undue iiiHuenoe, whioli is prosuniod to have been exerted unless the 
contrary bo shown. In all ilealings, therefore, with persons ho situated, 
it is itieunibent on the p irty interested in upholding the transaction to 
show that its terms are fair and equitable ; the m )st usual inode of tbs- 
chat'giiig Much lining to show f.hat the Imly lu«l good imlepender.t 
advice in tlie matter, niidivctetl thoroln altogether alarm's length froui 
the other contracting [larty. 22 W. 11. 

9)9. The Privy C<mncil dissented from the conclusion come to by the 
lli«U C ourt that any priiu<t/aci^ c-ase had been m ide out liy the ]daintifi 
indent), and cvmsidered that the suit, being one brought against 
pardu/i woman upon a d ‘cd alleged to have been executed by them, 
wholly failed, inasmuch as there was no proof that tlie >voinan IijmI ever 
Bigtu*d the deed, or that it had been ever signed by any person authorize 
tHi by them, and that Their Linrd.ships, if they afiiniusl the judgment of 
the High Court, Would going against the whole course of cases that 
have decided in India and by tlio Privy Council in n>spect of Iran* 
euctious to which pardu/i woman are jMvrtios. 17 W. 11, P, C. 333. 

11 . 

(PrevaiUng). 

910. The mert> fiict of a particular rate of rout having been 
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two ryots not hnv in^ n right of r^confMneji In not otiotigh fo fln»w 
ihnt the rtite m decreed was the mte premittig tu the neighboitrhood. 
li W,R. 142. 

EB-ABlOmiOH (Of Appeal). 

911. A petition for iho re^admixsion of an appeal muKi Ikj sceompomed 
by evidence in Hupport of the allegations on which the netitiou is founded# 
6 VV. R. Mis. 43. 

EBCEIFP. 


912, A party h perfectly cotn potent to prove the payment of a debt 
or r«*nt by tho prodnetion of the r»?e.oipt, and profd that it is the doontnent 
which ho roceivetl on paying the money ; he is not bound to nnmmon the 
pnrtioH wlio signed tim receipts to prove th ur hignaturos, nor is Ills own 
evulonco secondary ovideuce. 12 W.R. 35. 

913. Tbongb a receipt on the back of a bill of excbnngo or promifl- 
sory not« pnma /net/* imports that tho bill or note has betn^ paid, yet 
tho receipt is capable of being exphiined ; and if it appears that the 
bill or note has not l>een paid, and that another l)ill or noit» was Hiibstitii- 
ted for it, the (Jourt will not l>e justified in conchiding that the party who 
gave up the note in that way meant that the debt secured by the note 
was to be considered to have bat?n paid. 1 1 W. H. 2ul. 

914. In tho absence of bot)kH and accounts or any other evidence, a 
atiit ffman»ceipt for goods caimut be uunverteJ into one for dissolution 
of partnership. 14 W.R. 47. 

RBCBIPT (Of Chowkeedar). 

915, Chnwh^f (lnr*/f rocclpt nm] .Yur/rV roT>ortH are not ovldonoo per 
of the service* of the notitaMif a(»peai ami (lie like, but must bo prt^ved tiS 
any other documentary evidence. 3 \V. R. Mis. F. li. 11. 

RECEIPT (Of payment of Qovomment Eevenuo). 

91G, The possession of rec«*iptH for (•<»vornm(mt revenue is no proof, 
or at loiistavery weak proof, of possession ol property. 17 W. R. 490, 

917. Receipts of payment of Government revonuo are not sufficient 
evidenoe cd title or possossiou. 3 \V. U. 

RECEIPT (Of Bent). 

918. The receipt of rent by a landlord is no conlirmattim by him of 
an alleged lease in por|>etuity. W. R. S. N. 14, 

919. Receipt signed by the landlonFs if shown to be aw*^ 

thenlic, is pru/ui fari^ evidence of piyment of rent, but not conclusive 
evidence. 22 W. R. 

929. The giving of receipts for rent, coupled with tbo fact of 



F VI. 


134 Escim (lE eetwebm otwe FAtmta). 

of rent mi the oM rate, down to the preaetii time* in eriileitee of 
of Uto tonure by the auctxOD-purcKa«er mud bis aacoetaor. 

7W.R.^ 

Ill a cnne inrofriniif tbe sUemntive qnestion of fact whether 
land lielonged to Unr to C, uoitber the one nor the other of the 
opposite party venturing to gtate who hie opponent was, and the testimony 
of the witnoHMos on this point being doubtful : Held, that E, who was 
in poMsiesKion of the title-deeds and of tho roceipts of rent, ought to sue- 
oeMNi, untesH there was soinething on the record to countervail such 
•troiig evidence. ID VV. U. 1G2. 

922, Receipt of rent is good evidence of possession ; but it does not 
neoessarily foll<»w that a party in posneasion has been disturbed because he 
cannot provo that ho has collected rent of a particular portion of the 
p’ 0 ])orty. 20 W. H. 183. 

023. A Judge is not bound bo decide tho genuineness of tho receipts 
if he is satisfied that the rent at which ///c land is held has been charged 
within 20 years. Tho amount of rent paid is not conclusive evidence of 
the amount of rent at which land is held, but may be rebutted by show- 
ing that the actual rent is greater or less. 0 W. 11. Act X. 83. 

024. In a suit for enhanconient of rout, where defendant filed receipts, 
with a written stniemeiit duly verified, as proving uniform payment of 

i 'umma, but wtis not OKiimiried as to tho genuineness of the receipts filed : 

feld (by the Senior Judge whose opinion prevailed) that the receipts 
were not pi*()ved. Held (by (IKiver, J.) that there was legal evidence of 
uniform payment, and as tho liower Court boHoved tho evidence, how- 
ever weiilc, its docisiou could not bo interfered with in special appeal. 
10 W. K. 490. 

925. Receipts of rent purporting to have been given by the former 
owners of a jote, are not admissible in evidence without proof as to the 
hand -writing of the parties who gave them, or some satisfactory account 
of the custody from which they came. 7 W. R. 16. 

BSOITAL (In Bond giren by Hindu Widow). 

A recital in a bond for money borrowed by a Hindu Widow, t/> 

the effect that the bond was criven for the performance of her husband^s 

sharadh, is noevidoiico of the fact in a suit against tho heirs of the 

husband or in a suit to charge the estate, and no declaratory decree is 

necessary to show that the bond was not given for the purpose specified. 
9 W. R. 285. t' 1- 

BBCTFAL (In Bootee between other Parties}. 

927, A recital in a decree in a suit not between the parties to the 
present suit or those under whom they claim, cannot be evidence to bind 
Ihadaieitduto in ifaa {uesenl suit 10 W. B. 477. 
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928. As it hss been held bjr the TrWf Council soeording to 
the prsotice in Indis ; the recital in & deed of the pnjment of ooft$i<hm* 
tion«tiioney is not conclusive evidence of such payment, a Judge was de» 
dared to have acted oorrectly in conHidoring evidence on the onestion 
whether oonsideration so recited had passed or not. 10 W. E« ii08« 

B»02TAX*(Xii DeedofXortiaieh 

929. A recital in a deed of mortgage granted by one of two nndivid* 
ed brothers to a third party, that a di vision had taken place between 
the mortgagor and his brother, is no evtdenoo of separation as against 
the latter or his representatives, i B. li. H. 31. 

RSCrrAI. (In Judgment). 

980. Where certain amounts of rent are recited in a judgment as prov- 
ed to have been paid in certain years, Btich recital is evidence as bet* 
ween the parties to the suit. 10 W. U. 247. 

BBGXTAL (Of Power of Attorney in Will ). 

931, The recital of a power of attorney in a will, affecting to trans- 
mit the anthority conferred by it, is not sufficient evidence of the contents 
of snch an instrument in the absence of proof of its loss or destruction* 
1 M. I. A. 494. 

BBCOBBS (Bamingof)* 

932. The plaintiff claimiMl a right of pre-emption as mfee nhurikh, or 
partner in the thing sold. The Court of hrst instanc4’> gave him a decree, 
on the ground of long possession as projirietor. The L<»wer Appellate 
Court reversed the decision, on the ground that the plain tiff*s title de- 
pended on a deed of purchase, which it was luhnitU^d IiimI been set 
aside hi a former suit in lh5r>; and that the plaiutifT had failed to show 
that the dc?cision in that suit had been revors^. Tl»o nlaintiff proved 
that he had preferred an appeal from that decision, and alleged that it had 
been overruled , bnt there was no proof of the rcjsult of the appeal, as the 
records of that snit had been burnt in the mutiny. Hold, on appeal to 
the High Court, that, under the circumstances, proof of lung possession 
as proprietor was sufficient. 4 B. L. it. App. 21* 

BIBOOBDS (From Ctovemment Ofllee)* 

9S8* Wliere records from a Government Office are re<juired as evi- 
dence, it is for the Court to send for them ; but psfiers rm^uireil f^m 
a Court of Wards, which is not a Government Office, must be obtained 
by the psrty who needs them by means of a summuus ou the proper offi- 
cer* 15 W. B. 

BBOOBDS fUnantbmtieated). 

984. The Coort ^dioed to accept, u antiienticited papere of tlic 



IJW RKi.i5rA2fcnr P. VI, 

cord, pRpor» wli icli born no signature, no seal, and no other mark of au- 
tlu^nticiiy. 8 W. H. 103, 

EBFUSAL (Of Defondaut to give Evidence). 

In a «nit to recover lumKOSNion bront^ht by ilie Zemindar 
one who claitned to bo the f/ar-;>«/am7ar, flio defendnjit, though hIIowchI 
nn opportunity to giv<? hin rvidonro and ilisplaeo the finding of the Ij<»wer 
Court that his IniHO was not a real but a iionnnal transaction, 

refimifd to do sf», and notwithstanding Hint the pufnrnhtr and his alleged 
vend(»e vvh«» wore rall(*d as witnesses for another purpose, hiwi in some 
roHjM’ctK given evichuice in support of the defendant’s ease, t!»e Court 
nevertlieloHH coiiftriiuMl the finding of the Lower Court. 18 VY. R. 45, 

REGISTER (Quinquennial). 

030, Accfirding to IL'gnlation XLVIII f)f 1703 R. 14, no eonnterpnrfc 
quinquennial registcjrs in the native language are eonsidered authentic uu* 

H attested by the Zillah Judge. 17 VV. U. 400. 

REGISTRATION I'In Colloctorato). 

037. Tlio mere fact of registration in a Collector’s books is no evi- 
dence of title, J4 W. 11. 50. 

REGISTRY I In GovermnenJ Books). 

938. Wliero tho name of a ]>erHon or his nneoKtor has always boon cn- 
tOfed in the (b)vernment books, ami it is found that he has always paid 
the GovfM’nuient assessnuMit in n»s[)e(^t <4 (v^rtuin villages, though that 
may not bo evideuco of title, it is very strong cvidoucc of possession. 1 1 
W. K. P. C. 35. 

RELEVANCY. 

930, The Court has jurisdiction to take a written statement off tho 
file, for irrelevaney, until it is ” tendered, ” which ia when it is produc- 
ed at tho hearing of the suit. 

Relevancy ” is to be judged by wlmt the defendant believed to bo 
material to his case, and not whetht'r it did iu fact disclose a good de- 
fence to tho action. 10 H. IL H. 425. 

9i0. Where two dcaniments were executed in the Island of Bombay, 
respectively, under date the 29th Augu«»t L" 51 and 4th August 1852, 
and did not appear to have been originally expi'esslv intended to o|H»r- 
ftU^ within any of the Zillaha subordinate to the Presidency of Boiii- 
!>ay. Held that they did not come within tho sco|>o of Reg. XYIlt of 
1827. ’rimt Hegulatiiui, l>eing an eimetment imj>osing stamp duties up- 
on the subject, must lie strictly construed, and although the High Court 
IndieviMl that tht»o diKnmients were actually intended to operate, so far 
AS the |mrt ieuUr pnqn'rty in question in the suit wan conceim‘d in the 
Zillah td Tauna, tlu* Higli C<mrt declhied to htdd expressly*^ to mean 
the samo as ** actually ” as nothing ap{)eai*ed on the face oi either of those 
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to fihow where the property mentioneil in them was 

A and B, two umlivultKl Hhidti brothers, oonreye^l to their mother, P, 
one-thiril share in the aiio**siral pr%>|wrtY <»f the family by a deed of 
Pale, dabsl 'lihh Auj^ust Snb$equenlly . A Hold his oiie*thin! share 

in the joint anoestrai prof>erty to B by a deed dnt<*d the 4th August 
fun Huit brought, by a judgment -ereditor t*f A in lHd8 to re* 
Cover A's half-Hhnre in the joint pr- [*erty f«**nn B and C, the plaiutiff 
gave in evidtmce proceedings taken by A j«*inlly with his btadher B in 
l8'jG against a third person, relating to the j«‘int property, with a view 
to show that the t \Vi» doeum«*nt s were illnsorv, and inltMideil to 8 
A\s share from execution hy liis erediLors: Held that sneh prm 
W(*re iuip)rtant liiid relevant evideinv, in order to tesi. the 
with which A extamted tlu* two documents, hk it was important to 
tain how A snhseipiently doimained himself With regard io the [ii’operty, 
his sliiire or interest in whicli lie purported to c aivey by those documeiits* 

n B. ll. U. 129. 


HEMOVAL ( From Office ) 

When the cvidema' is insufTicient to ronvi<d a p(*rs<«n of an 
offimce in a criminal trial, he iMtinot Im‘ removed Imm otlice on the 
ground of that ofTimce ; if there are ot lier cirmim^lances in his conduct 
warranting his rcuuivul Iroiu oHice, they should be staUid and provuil. 

d \V. H. HG, 


EEPORT ( Of Ameon ) . 

942. Report of Aineen may be partially ailoptial. I W. R. 93. 

Otd. An Arneen’s l•(‘port is evi<hoiee without any Hpt?ci(ic docurnentB 
corruboratiiig liis iimling. 2 W, U. 278. 

944. The report f)f a Civil Ameen and tin* depositifoi tfiken liy him, 
are ad missiiile as evidence under section IHO Act \'J11 of 1869. 8 W, 

It. 2b7. 

045. Wliere an Ameen had Imen deputed by a (h’vil Court to cn* 
(inire into a question'd possession, his report ami the evidence taken by 
him are aduiissiblc under sectimi I V) Ai t VI i I of 1869. 9 W. R. OOL 

946. Whr re a Court Ameen is appointed a ConimiHsiom r under the 
Civil Proc<*dure Code, his report is <mly <*vidence on the point to which 
the commission refei*H ; any repirt he clioi*ses to makd on any othur 
jKiint as no legal evideiicii in the atHc. 14 VV. H, 493, 

947^ A Civil AmoerCH n*pori, and the depositioriH rd the pnrt*io« and 
ritne^^es examined by him, must be considered, even fliough tho Court 
exercised its dison*ti<m unwisely and wrongly in giving litm too ox- 
teusive piwerH. 9 W. R. 597. 

948, The ref >r>rt of an Aineen upon a Wa! invest i gat Jon ia 
^.idence toafip|H»rta decree, if it in beiievif<i by the Court and n 
cd su&teut Without further evidence to oorrob^irate it. b VV. B 
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mefovf {ta imm). 

049« 1%6 repmi of an Amoen m to a local miqiiiiy upon a matter 
whiob jio personal inspection on Ills part could decide, and in regard to 
wlueli the dofiosttions of parties acquainted with the phice conlcf afford 
proper information, was held to be in no way irregular simply by reason 
of bis having examined witnesses on the spot. 11 W, R. 424. 

AOO. Where local enqniry is ordered by a Lower Court and evidence 
is taken by an Amoen and a repoi*t made, the return made by the Ameen 
becomes legal evidence under section 180 Act Vfll of I8i9 which the 
Appc^Ilato Court is not justified in refusing to consider. 12 W. R, 13t>. 

95], A Lower Appellate Court was held to have erred in law in 
taking an Ameen^s report and map an its sole guide, and making them 
the solo basis and foundation of its decision to the total disregaitl of 
the other ovidenoe on the record. 24 W. H. 838. 

9o2. If a Lower AppcHato Court finds an Ameen^s report deficient in 
any point, it can s(?nd for that officer and examine him ; but unless it 
sees roiiflon to disbelieve his Btateinents, or tf) differ from his conclusions 
as to the rnntter under investigation, it inuftt take tlmso conclusions into 
s*n*iou8 considetiilion, and, if it rejects them wh(M*o they were accepted 
by the first Court, it ought to give reasons for differing from that Court. 

Hut where the Lower Ap|)e11ato Court finds as a fact that the Amoen^s 
report is untrusta'orthy ami his map wrong, the finding, cannot be in- 
torfored with by the High Court in special Apjieal. 24 W. R. 342. 

95;j. The report of an Amoen, under section 73 Act X of 1859 ia 
^remvhlo aj^evidenco a decision can be legally based u^ion it. 1 

054. An Ameeu’s report is by itself insufficient to prove the possea- 
aiou of a plaintiff on whom the onus ol proving possession witliiu 12 
yeara of the date of suit has been cast by the defeudaut raising the plea 
of limitation. 8 W. R. 4fi4. 

9.j 5. An Amoen's report cannot be pronounced to be void ah iaifio 
because it is l^ed on butwarndi and resumption procouds which had been 
referred to him for comparison with the land in dispute. 19 W. R. 213. 

It is not necessary that oral testimony should bo taken in order 
to effect a measurement, or that an Ameen' s report must have deposi* 
lions attached to it to make it leg^l evidenoe. 7 W. R. 44. 

037. Where an Ameeu's map is reoeivod in evidence by oonsent, 
and atlmi tied by both parties to be topographically correct, the Court is 
eutiUed to look at the Amoen's report as explanatory of the map. 17 

^ In a suit for enhancement of rent when the defendant objected 

in his grounds of appeal that the rates of the village in which his land 
was situated were lower than the Pergunnah rates ; Held that the 
Jud^ haii no right to take the report of an Ameen who did not give 
crudit to defumlaut’s witnesses on sooennt of something he hesiA in the 
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witiMmacs. 12 W« R. 138. 

959, Whore an Ameen who had been depnt^^d to make a local in* 
qiiiry, took the depositions on oath of several witnesses on both sidea^ 
and afterwards for further satisfaction recorded the sbitements of <M*rtain 
persons whose religions prejudices stood in the way of their giving evi- 
dence on oath, — Held, that, his report and the original depositions f*n 
oath wore receivable in evidence under section 180 of the C»)de of Civil 
Procedure, 10 W. R. 312. 

900. Tlie report of an Amoen in a procecsling to make a partition, 
which is a judicial proceeding under section 180 Act Vlil of 1859, must 
be treated in the same way as the report of an Ameen in an ordinary suit. 
The report and depositions are to be taken as evidence in the suit and to 
ftirm part of the rect'rd. The Court is iu)t bound by the report, but 
ought to enquire further into the matter if there is any necessity for so 
doing, and to exauiiue witnesses hona jiJt tendered tor execution. 17. 
W. R. 270. 

961, Held that the Ameen 's enquiry ought not to have boon order(*d 
in this case where the question to bo decided wiis one of disputed 
boundary which turned chiefly on possession l>eb>ro the dal«o of suit, 
and that the SuVxirdiuato Judge would have boon justified in disregard- 
ing the Arneeu^s report and trying the appeal on the recorded evi- 
dence. 17W. K. 473. 

REPORT (Of Commissioner.) 

9G2. Although a Commissioner's report should have very groat weight 
attached to it, it is not absolutely binding. 0 M. IL R. 3(j. 

9G3. Where an order for a local investigaf ion under section 140, 
Code of Civil Procedure, is not objected to by tli(3 opp<»sit<t party at 
the time it is made, the Court is justified in receiving lis evidenct* the 
report of the Commissioner and the depositions taken by him, being • 
part of the record. 15 W, R. 291. 

REPORT (Of Deputy Collector.) 

904. Unless there bo very good ground for dissenting and differing 
from the reports made by Deputy ('(dlecb»r iijam l<»c«l irivcmtipitions, 
the Courts even in India, and a fnrtlori th<5 Courts in Kiigland, in doaU 
ing with boundary questions, ought Up give great weight to them and to 
be guided by them. 17 W. K. P. C. 2bG. 

REPORT (Of Xoonsifl:) 

965. A Moonsiff's report of a local investigation, when not shown to 
be substantially erroneous in its data or reasoning, should convoy the 
greatest weight aa evidence of the facts it sets forth. 3 W. R. 219. 

RBPOET (OfMousadar.) 

The report of a Moozadar, not being that of a person oompe- 
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inijn witliiii fJio rnmninpr <if «f*rfion 180 Act VITI oftPSO, tn report np- 
<>n in pr<K*f*Hf» of jiuliciiii d<?cisiwn| tiinj b<# a 

€«¥(! C-oiirt 13 W, H. 113. 

4 

jEtBFOHT [Of Hiuiir> 

9C7. Tfio n*port of a Nazir tlepufoil to t*nr|uiro into the romlition of 
tlio property in Uinpute lunler Hoctioii 18<) Act V^lfl <»f 1859, is not in- 
luimiKHilile bncuuso h« was Uot an Anieen appointed under Act XII of 
m \\\ it. S. N. 171. 

908. The rofiort and map of a Nazir w'ao is not examined in a case 
are no evidence whatever. 10 VV. it. 4. 

909. Tho report of n Nazir that siirntnonH lias boon served on a de- 
fendant is nut legal proof of service. 0 \V. It. Act X. 93. 

REPORT (Of Offleor appointed under Regulation I of 1814)- 


970. It^*pf»rtH of ofHcers appointed under Ib*gii]ation I of 1814 if re- 
ceived ns ovideneiMn tlio first (^nirt, and not objotrtetl to in tin* Af»|M*IlMte 
('onrt inny under certain circuni.'^taiices, be accepted qmintntu valval, 

9 w. It. m, 

REPORT (Of Police officer.) 

971. Police oni(*t‘V*H report is evidence that cortaiTi defamatory 
words were spoken, but not (d malicious intention. 11 VV. It. 554. 

R IMPORT f Of Rooord-koopor) 


972, Tho ivjHU’t of a Record-keeper is not admissible in evidence. 
17 W. It. 400. 


REPORT (Of Shoriahtador.) 

973. Th(> report of a Sherishtndar is not, midor sertion 180 of the 
Code of a (.'ivil Procedure ninl in vi(‘\v of the fact that there was a 

r attached to the Court, legal evitlence. 8 W. R. 332. 

974. Tho report of a Shorishtadar aft^n* lot'al investigation cammt bo 
legal evidence, unless it is shown that no Civil ( 'ourt Aiaeeu waa avail- 
able for the iluly ia the district. 12 VV, R. 210. 

REPORT (Of Special Commissioner.) 


975. The re|K)rt ot a s|K'cinl Commissionor was hold to bo inadmis- 
sible as evidence, as it did n<»t omne within any pmvisitm of the Kvi- 
denco Act which w'ouhi make it a^.linissible. 22 \V. R. 232. 


BKPRESBOTATION. 

A pjwty is net concluded by his own ropresontations nnloss they 
have been acU\l upon by tho op|>osite fmrly. If tn*ated luendy as 
lirlinissious not m;ted upon it may l>e shown by the jvirty who 
Uteui that they were not true. 2u W. U. 223. 



mrm. 


EBPBSSim^iLTXVB (in Interest}* 

977. The purchnser at a nale in execulion trf a decroc? was hel4 to im 
** repn*He!ttj»tive in interest *' of the judgtuenUtleht^^r within the mean* 
ing of the Evkiouce Act 1 of 1872 S. 21. 2l VV. U. 148. 

KBTURN (Of CoUooloralo Poon). 

978. A CiilU'ctonito pt'nn’K return of service of notice i« not admis- 
sible as lejyfal evidence. 15 W. U. 270. 

R33TUJRN (Of Kaair). 

970. A return by the Nazir to tho offeet that the poon swouf’^ that a 
notice liHM b(*en served, is in I.aw to proV(» tho sorvicc withi>nfc 

the dejM)siUon, (»n oath, of the t^orvino peon tivkou before a ct^iupcUuit 
authoritv. 12 \V. U. 3Gd. 

980. Held (fo]h»wnig tho rnlinfrof a majority f>f a llench 3 Judgesh 
that a Nazir return is no legal evidence of service of notice. 10 W* 

U. 3. 

981. On an ap])lication bring made for exorntion of a docreo, h 

wjis issued on the Nazir to nervo notice under H(‘cti<»n 21 d 
C<ide of Civil IVocedure, and a n»turn made by th»‘ Nazir to tlio 
elTect that the serving peon not finding tho jn<lgmeiit-debtor at homo 
affi.Kod the notice on the Zomimlary Cutcherry of the judgment-d(d)tor. 
As this retui'u WtM usvhI as evidenee in both the (^»ur^s bel »w without 
any objecti»m being nuide, the H«gh (Joiirt (following a precedent which 
had i*(‘garded Hucli return fis /’o'l’e evidence) would not admit of 

its being objoctial to in special appeal on the ground that it was not legal 
evidence. 19 \\\ U. Iu2. 

REVENUE AWARD. 

982. The fact of a person not having brought a regular anil to rddain 
pf>ssession of land in reversal of a r«-v(‘nu(t awun! witliin 3 years of ita 
Confiniiat ton by tho Hevenu(; (^urnnis'^ioiier, is not conclusive evidetico of 
title. It ran (udy be evideiirouf tho date of possession ut the time when 
it was preparotl. 4 \V. H. 60\ 

ROAD CESS PAPERS. 

Under the Evidenro Art section 13, road r^as papers and a decni 
of sale aro evidence quautum valrat. 23 W. K. 223. 

ROAD CESS RETURN. 

A road-ce«ft return maile bv a share-holder under the schedule 
of Act X (B.C.Wd 1871 is not udiuissible as evidence against another 
sharedmlder. 22 \V. It. 192. 


ROUGH NOTES. 


notes taken down by an Assistant Collector of irbat 



sKmiftEC {of rmiTOu). P* Vf. 

liy wlicmo deponkiona were »oi reoorJed^ ere not 

eticli es is required hj lew j end en opiuiosi beeed ou such evidence ie 
without legel veliditj* 14 W« B. 26^ 

s. 


imtvxcs (Omotioe), 

980, The rocro eervice of e uoiico by an intermediate bolder on cer- 
tain of luH ryots is no proof that he realis&ed rents at the rates specified 
in such notice. 6 W. R. Act X. 41. 

987. When a party applying to have liiB case revived, alleges that no 
notice was served upon him as the law requires, it is the duty of the Judge 
to examine, on oath, the officer by whrim that service is repoi*ted to have 
been made, and not to bo satisfied with the formal report of the Nazir. 
Tlie neighbours also who signed the receipt given to the Nazir’s Feadah 
should, on the petitioner depositing their subsi stance allowance and 
travelling charges, be sent for and examined. 4 W. R. Mis. 5. 

flXTTIJEldXNT PAPSBS* 

988. Settlement papera prepared at the beginning of each year, and 
signed by the ryots setting forth the quantity of nngthe lands to be hedd 
by, and tlie amount of rent to tie paid by, each tenant during the years, 
are admissible in evidence, and do not rt'miire registration, the amount 
of rent therein agreed t^) he paid being under Rs. 100 and the term being 
for only one year. 17 W. B, 27i{. 

989. In a suit for arrears of rent, it was bold that settlement papera 
were only corroborative evidence, and that though introduced on the 
testimony of sworn witnesses, they were not sufficient legal evidence of 
the yearly rental. 9 W. R. 239. 

BBTTXjsiaBirr pbocbsdikgb. 

990. Entries duly mode in settlement proceedings, with respect to 
matters therein properly recorded, are, as against cultivators, evidence of 
such matters, although such evidence mav be rebutted by other more 
reliable proof, if it be procurable. 2 N. W. P. 394. 

BXaKATUBm 

* 

991. On an enquiry whether a signature is genuine, the si^ature 
cannot be coiupared with adocuraont not before the Court, or with one 
of which the authenticity is disputed. 1 M. H. R. 164. 

SIOHATUEB (Of Testator). 

. To entitle the executor to a probate, the signature of the testa* 
tor most be that of a conscious person, and not the reault of tnere inecba* 
akel movement of the hand. 31 W. B. 




«IO|IAtiritB (Vtaer«f). 

> " 1 

003. In a nmt k) recover monioe tinacconiii;e<! lor^ wWre defmi^nta 

f ilettfi paymente endorsed on documeniH, and the endoraetnente pnrpoH to 
tare be^n signed bj the plaintiffs, the formal and regular method of proof 
is to call en the plaintiffs to admit of deny their frignatores, and ihen^ to 
call upon witnesses to state wHetlier Imey saw the plaintiffs sign or 
could speak to the Iiand*writing or generally what took plaoi. 33 W. 
li« P, C* 

09 1. Where certain ryots swore that they got their pottaha from the 
>f the person who pi*ofcased to sign them, this was hold under the 
Kridence Act section 73, as proving k> the satisFactton of the Court^* 
that the siguaturos were those of the lessor. 31* W« K. 6* 

BIGNATUEB (Without Name). 

003. A signature of a Rajah of tho ancient Nnddea family was hnid 
io be valid even though it did not coutaiu the name of any partioolar 
individnal. 8 W, U. 3113, 

eOItBHAMAH. 

096. A solenamali was considered admissible as evidence against plain- 
tiff, because, although he was not a party to it, his matornal uncles who 
were the managers on behalf of his mother through whom ho claims wore 
parties, and certiiin boundaries therein laid down contradict tho state- 
ment as to the boundaries now made by him. 17 W. R. &32. 

6TATSMSHT. 

907. If one party uses tho statement of another against him, tho whole 
of the statement must be put in evidence, but tho Judge is not bound 
to believe the whole of it. For instance, if tho Judge upon tho ovidenco 
really believes tlmt the payments credited in a plaintiff's books wore 
made, although he dislxdieveH the entry as to tho amount of tho debits, 
there is nothing inecmitable iu his giving tho defendant the bem>fi4 c| 
tho payment. The Judge is bound to look at tho whtde of tho oniriea 
giving credit io such as he believes io he irue, and discrediting those which 
he believes to be false. 1 i W. R. 535. 

STATBKBirr (Of Ancestors). 

908, In a suit to recover property claimed by plaintiffs as scbiiyei{f 
lately in possession, and wrongfully oustenl ihorufrom, it was held that 
siatemenis made by the anccsicirB of plaiuiiSi and defeodauts were re- 
ceivable as evidence. 10 W. 11. 89. 

8TATBMSNT 

099, Where defendant on examination makes statements which amount 
to nothing and are manifestly untrue, plaintiff cannot be bound by them, 
even thoegli he had agreed to be bound by what defendant said. 11 W. 

no. 





P,VL 


A .wrtUm sU4etm»iit ptil in ^ n d«|pnd«iil iniioi w 

of nnfif 08 i»k*tt nnH nroidniict*^ und ilia whole etatameoi uitti^ h# talouii %*»• 

gatlier, 9 W, R, F. B. m. 

I001« Where defendetit^#* written etetemont i» referred to ns evidence 
in phuntiff’e fav^n*, the whnfe of ii becomes evidence in the sait^ nml 
lb# Coarl mn» in its dtsereiiooi fit4acii thereto, or to moj portion Uiere* 
of so mudi vrioe as seems to it fit. 9 W. R. 290. 

1002. A written statement in not a plendinsr confoHsion and avoid- 
ance whereby a tlefendant is b^mrid by the eotifessioii and compelliHl to 
prove the avoidance : if um(hI hh ovuieiHMt against a tie fendauti the whole 
staiomont must be taken together. 9 W. K. 

8TATBMSNT (Of Judge) . 

1003. A Jiid^^e*s statement must be taken to bo acenrato until 

and substantial grauud is giveu for supposing it to be an error. 10 W* 
• 232« 

1004. A Jiidgo cannot gi VO evidence in a case moredy by makings 
statemont of fact in bis jiulgmeiit. If ho intendH the Courts to ac;t U|»on 
bis Htatemont, he is bonnd to make that Btatomeutiu the same manner as 
any other wit»»es8. 7 W. 11. 190. 

TATBVBITT (OfParUes). 

1006. The statement of a party to a suit is admissible original evi- 
dencKj against him to prove the contents of a written instrument. 3 M. 

U.li. ’ 

lOOC. A ststomont made by a party is not ipm-fado conclusive against 
him, though it may be used agjuiist him and may be evidence more or 
less weighty, p<jssible even conclusive, accoi-ding to the circumstances f>f 
each case and the result come to by judicial investigation. 12 W. R. I6t>» 

9TATEMXHT (Of Plaintill). 

1007. A plaintiff's sUtement on oath, as to the retransfer to himself 
of certain proimrty which had been sold by him, when uu re butted by 
any other eviaonoe, was oousiilered some evidence of the fact alleged 
and was not allowed to bo objected to iu appeal. 8 W. R. 619. 

STATXlCBirT (Of Respondent), 

1008. A statement of the respondent is not evidence against the co* 
respondent. 18 W. R, P. C, 480. 

tTA’nomrr (Oral), 

}Q08« On the reason of Uie absence of oertatn documents being ehal- 

slatemefit of a plea ier before a Court of Jusiioe is not 
Sttffioieut in law to satisfy the Judge, acting as a Judge of fact» that th# 



WtMlfWlW0f 

^nmmhm befniid tim pnmitr fit tti# pmtiim iitiO ^lt« 

<m 1 Hat tikmm m tridMot. 10 W. R. 200, 

STilTBlUDrT (IJiidMr iLOt VIHof ISSd). 

1010, A statement under Act VIII of 1859 {snot in Ilia nalart at 
ootttession and avoidants as in EiigliHli pletiditig* where the ecmfatiioa 
in con^idertHi as an aditiissioti of the party and the aToidauoe hatt to ba 
pn>ved. The staieinotit of one fwirty, if used aa evidenoe atfainat him by 
the other, must be taken altogether and not in part. W.R. S, N. 27. 

BTATEXSNT (Written). 

A written staieinont is not legal evidonce, althongh the aatna 
oon't«MpuMicoH miiy follow from it, if false, as from a false depoat* 
iitm. 12 W, H, 3 

1012. The principle u|K>n which the admissibility of a writ ten state* 
is detoriuincil is wlu ther it has been made uiuior Hiich eircumstan* 
ooH as make it reasonnbie to supp4»se that it was dono Uimt fhit* anti that 
thi* allegatinns it contHius are true. Ami it as a wlode it is against thtf 
interest or tlio proprietary right ol its author, such parts as aiH) lu Uia fa* 
vour cuuuot be rejected. 22 \V. U. 2d2. 

lb 1 3. A written statement cannot Iw) calltMl {(»r by an Apiwdlate Court * 
<‘r read as evubmee agjiinsl any party to the suit snve tho poison by whom 
it is made ami those who are bound by adniission made by him, h W. 

H. ol. 

1014. .Case in which the Lower Appellate Court was held jimtifiod in 
referring tc* a writtcu statuinont whicli was not admissible in evidence. 

VV. 11. I4&. 

1015. *Statemont«i made in a verifieil written statements of a party 
are not admissible in evidence (Bayley J. Dubitante). 7 W. U. 493. 

lOlG, A sued B oil a bond, in wbicli it was recited that B ha<i re- 
ceived the iiicotiut. B in his written staUnneut a<linitted eac'cutton, bul 
atsted that he hud received the ninonnt inentiont?d therein not under tha 
bond, but on the pledge of certarin jewellery. Held, that on the ad- 
mission of the executifui of the bond, which coiitainetl the recital of pay- 
ment, the onnn was upon B t4» prove that {aiyiiiont has not been 
under the bond. I B. L. H. A. J. 92. 

1017. In a eaae in which A soihI on a kohalah, and B relied on a 
deed of gift from a third party C, who was the vendor of the former and 
the donor of the latter, tlm Lower Court was held to have committed au 
error in law in liaving lor>ked into a written Ktatemont made by C atib* 
eequeist to defendants dee<l in a case to which B was no party, and in 
having taken for a standard a siguaturo in a deed sought to be set 

MpUtiVUMV. 9 W. E. 450. 

1018. In • suit by A ngaiiist B for rooorerjr of aiu^titrat juiiitua land* 





P. 


hia written Ptatemont that A’$ aneestpr Wipg f^elinquwfeei 

the zemindar had leased the same to him, B and he had been in , 

aion since. Ho hIho sbitod how A^s ancestor relinquished, and tlmt he, B, 
iift^ thereupon obtained a pottah. He denied that he had dispossessed* 
Held, that B having admitted the possession of A"s ancestor, it laj upon 
B to prove this title. 

(Per Maepherwm J.) — The opinion of the Full Bench in Palin Behari 
th'ii V. Watson, whs that if a party makes a qualified statement, that state- 
ment cannot Ije used against him apart from the qualification; not that if 
a man makes a series of independent unqualified statements, those state- 
fiierita cannot Ikj uso<i against him. That case goes no further than to 
lay down that an unfair use is not to ho made of a man’s written state- 
immt, hy trying to convert into an admission by liim that which he ne- 
ver iuiended to bo an admission. 1 B. L. R. A. J. 133. 


in 


SUNNtJDS. 

1019, The Lower Appellate Court was held to have done wrong in 
rejecting aa irnwlraissible, bocatiHe on plain paper and nnattested, 
sniintids which had been filed in a previous suit bi»tween the same parties 
and the authenticity of wliich had then l>een establishcnl and had never 
since luHni impeached; aa also in rejecting receipts which had l»een simi- 
larly filed before and had not beeu impugned. 20 W. K. 30L 

A CASE (In Appeal) 

A suit to recover money luiving been commenced against P and 
others, an att^achuient was applied for and certain goods supposed to bo 
the defendant’s attaidied by order of the Ciuirt. Two other per8f)ns 
coining forwanl and claiming the atbiched goods as their property, 
plaintilTs coiicludtHi them to bo partners with the original defen- 
dants and ma^le them also defendants. The Lower Court at the 
trial held that the proof of their partnership on the part of the plain- 
tiffs failed. Held in appeal that the pi lintiffs’ case could not at this 
stage be suppleme ited by examining pa ties whom the plaintiffs did not 
think fit to call, by books which they did not produce, in the Court 
lielow, 10 W. tt. 402. 

euMvmr. 

1021, In a suit regarding a cAnr the survey having been made at a 
time when noither of the psirties held any right in the land, and when both 

V their villages belonged to tlie same proprietor was held to bo acme evi- 
dence ot poHsessiou at that time, not only of the julkur but of tlie right 
, of property in the river; and possessioa under those ciroumstanoes to be 
some erideuce of title. 17 W. R. 73« 

AWARD, 

1022. An a wiml by the Superintendent of survey is not eofoetostve 

‘ ’ * of a coutest«4 right, m a regular suit. 12 W, R. * 



KIM. 


Tlf0^ mtm fuet of a mim»f nwiud t|eini|^ in «if 
r, wiUtaii^t 11113? proof (hut iio y it poii«e«mtoii tiiiiler 4l or w#ii in po 

Lin beftire canuot be cojiCitieiiv*e agiuunt alt other leslittiooy* ^ 
W • R, 22*}* 

SUBVSY MATE 


1024. A survey map is not conclnsirc evtdenoe of poaaeiiioii* 6 
4V . R, 2bT. 

j- 

1025. Survey map!) are nnt evidence of title inadiaputere 
aright offiahery. \V. H. S. N. 120. 


1020. A survey map sought to be set asiile mny lie nsefl for the pur* 
pose of testing tlie correotnoHs of hu Atiieen's rejiort. 4 VV. H. 

1027. Survey iiuips prepureil unOer the nuth<»rity of (loven 

are evidence of possession, am 1, therefore, also of title. 10 W. 11. 343, 

1028. A survey miip, as well as atliak*map, is admissible as evidence. 
2t W. R. 317. 


1029. A survey mu p inuy bo resorted to for OHsistance in consu 
ing the evidence of a thak map as to area and boundary. 2U VV. It. 14. 

1030. A survey map is a piece of evidence like other evidence in n 
case, and can be of no effect in determining the buixioo of proof. 33 
W. It. 29G. 

1031. A survey map is not siiilicicnt, in the alisonco of other satis- 
factory proof of title, or of long anticetlent posm^Hsion, to establish a 
plaintiff’s right to the land, and to disturb the defeudiuit’s prtisent pos- 

2 W. a. F. li. 210. 

1032. In a case involving a boundary dispute, a survey map, if 
conclusive evidence, is evidence of an im^HirUiut character which ought to 
be looked into and considered. 13 \V, li. 3. 

1033. A survey map and proceedings may in certain cases form evi- 
dence sufficient to prove title ; and it is lieyond the pr»»vifice of the High 
Cfinrt in special apfieal t<» lay down sny rule a« to what weight is to be 
attached to that evidence. 13 VV. H. 3). 

1031. The fact that a previous suit by a plaintiff to set aside asnrvey 
award wss dismisHcd, does not render UicHiirvey map conclusive evidence 
against the srone plaintiff in tiio present suit, or affect the right of the 
Court before which it is plitced as evidence to come to its own concbi- 
mon from tlie result of locid investigation, or from an examination of the 
map or other survey papers. 1 1 W. R. 4C. 

Under section 1 3 Act II of 1R%3, Government snirey maps are 
evidence not only with regard to the physical features of the eomitry 
depict^, but also with regand to the other circumstances, which tba offl- 



P. Vf. 


imiIh* ill# itwfHi »r# »p#cintfy t# 

tfiw<lMiy»r# not evi^foo# siiturigl^ of ownwuMp 

W. K. 

mUVMr MAP <P«Mil Msmomnda on). 

1030. Pencil mcinornmla on a Ooverniueiit aurvey map l»eU to b« 
iM evidence. 10 W. K. O W. 

•QTBVBT PBOOBSDIirCM. 

10.57. Survey |)rocee<linff«, if nincle witliont reference to lirifpition 
then p<*n(liii(?, Htv not only evidence, hut are to be preMuiiMjd lo Iw cor- 
rect., and it U licyond the fnnotioiiM of the High Court in ajiecial aiipeid 
to lay ilowu any rule aa to corroboratUni ol aucb documenla. lO \V . 
H. U02. 

;}S. Survey proceedings are evidence of Hctiiiil possession and 
ig.'irded iis correi't so fur ns the np|ieariiiice of the cotiiilry is recorded 
thereon, but it guestioned in time, are not conriuaivo on tlie ijiiestion of 

title, la W. K. 1‘. C. 7. 





TENANCY (Proof of). 

1039, A a»liuiM>ii<»Ti by tbw ilefoTiflant f»f plriiiifilT pnr- 

olmpod » jfito ( witlioiit t»f plrtiiiJiH'rt imiite boiiig’ in tlie 

JEbiiiitiflfiry <»r <»i liU baviiii^ t^ver ^f)t |ii>«.sesHioi» of, or pnitl rtnit 

for, jote ) iH iuauflicifiU tt> pr«»v« tlial ho wrws over iu the pt>:4itioii of 
dofeudnatV tcnuit, o \V. It. lob*. 

TESTIMONY ( Of Por»on who ha* been oonriotodof criminal offbnoe), 

1049, The eviJenen of a |X'r.'<on who has been pnnislici] ff»r [>erjurj’, 
or of a persoQ wh<» has been oonvictt‘d of a (*riinin»! oflTonre, ran Iiariilv l»e 
eniitled to the credit Unit would l>e jjivoii ti> the testiinonoy f»f a person 
AHpiiust whom uo such iuiputatiou can be brought. 2 N. \V% P. 97. 

TESTIMONY ( Oral 

1041. Valid reaaous should be given for rejecting oral tesiiinoiiy. 
2 W. R. 278. 

1042. In a suit claiminsr the exclusive rijrhf: to onen nnd shut a _ 

or sluice, and to set a»*ide the award of a Deputy Magistrate, the (hmrt 
of fir»t instance gave t!ie plaintiff a decrei* ; but the l'riiict|»a1 Hnilder 
Ameen tinding for aevenil tneasnroment and settlement [lafiers tlmt the 
subject of dispute w-as not a I-awir#* or shiire, but a or water-course, 
dismissed Ute ctiae. Htdd, that the Principal Sndiler Aineeit onglit to 
hsre given some opinion n|i*>n the firal evidemva ii|sin which every thing 

* ; and that W was wxong in relying u|>ou a recital m a ^ 





trciiaf cmiirmj ix) m mirv in ili0 oHginft} ikmmth, 

IIW, 

TJamMomr ( iriio{>{KMied ^ 

In a mti to rt?covcr dnmiiifi^ oatiMsd by tlie 4ofen<liiniii’ 
ing ih^ hons«e of tbe the Coiift of firnt itutiiittce uando^t, t^ion the 

evidence of two witiie«»i«ie>^»a decree in favor of the pUiiitirft Oil Ap{>etd by 
iH)ttie of the defotidatiUx the Jtidgee of the Htidder Dewanny Adawlet i*t 
Agra held tlmt the fact r»f plunder waa not proved, am! atamiimed the 
enit na agaiiiHtall the defendants. Held by the l^rivy Council that M iHe 
defendaiite did not C4iiiie itirwanl to exnui|iHt4? ihemMelvea by their own 
evidence, and an Uie oviileiiC4) iit Http|H>rt of the cliargo waa nnopposeil* 
the ilecreo of the Court of firat iuatatict x>uld nut be net aside* St B« L* 
K. P. C. 44. 

TKAKBUST MAP. 

1044. A thnkbusi map, toadiicb the defendant wn« not a perty^ ianot 
admi^^sible an evidence on l>ehul{ of the plaint ilT. 20 W. U. 458. 

THAKBUST PAPEBS. 

10 i5. Tlmkhnta papers are prlmn evidence ngfiiimt tlie pro* 
prietors (d ewtatee coinpi*eliendud in them. 12 \V- H. 00. 

TIMBf Laiwof). 

104G, Where a considerablo time has lapsed of enjoyment and ap* 
pnrcMii acquiescence, a purcImKcr, or one claiming throngli him, may be 
from shewing any thing nion* than the fact nf a sale made to 
him under aoine uetensilde plea of iiecesttity. 9 W. H. 350. 


1047. When a plaintiff sne« np>n title-deeds m ovidenco of his claim, 
he is bound Hie them with hia plaint, or else have them ready to pni* 
dnee at the time of the first bearing : fitherwiae be in bouud to show good 
cause for not having done so. 14 W. K. 9G. 



UKXPOBM ESNT. 

1048. The defendant is not bound to give specific prwd of payment 
in each of the 20 years, but only such evidence aa will sati«»fy the ^udge 
that die rent baa not bMn changed during 20 years. 1 W. R. 280. 

1049. A trifling difference in the jum^nu will not nacessartly affect 
ibe fact of uniform payment of rent. 

4 r 

Altliongli Koeipta for rent v« ordinnrilj tbe bent eritfonce ai nniforin 
pujoieitt, f<ei tmilMmi poyment v»j he proved b) mtMfwUNrp 
otliwr tlew receipt* ior rent. 7 W. B. 284. 



winiuia:i (ABsooNmiia}. 


1*. VL 




V. 


T 4 nXX#( Bxoliudon of-£romwitneM>boz). 

1050. Section 2t Act II rjf 1855 does not warmnt a vakeeVs exclasioa 
Ifom tha witness-box, though it tnii/ excuse liis answering certain ques- 
tions ndatiug to coinmauicatious between him nud bis clieuUi. 15 
W. R, 340. 


VARIATION. 

1061. In order to establish variation in a written cont**act, it must bo 
rlistinctly pleaded and pi*oved when luid how the variation took place ; 
the mei*e fact of a kuboohnit not having Inxm enforced in tlie most 
stringont manner dues nut take away from the lessor the right to enforce 
it. 21 W. R. 30. 


* 

1052. A plea of guilty in the Criminal Court may, but a verdict of 
cmiviction cannot, bo considered in evidence in a civil case. 10 W. 
B. 50. 



WAIVXB. 


1053. Receipt of rent is not per ss a waiver of every previous for- 
feiture ; it is only evidence of a waiver. 18 W. R. 218. 

WAJIB-OOIrUBSk 

1 054. A tcujtfr-oof-nrs is not a mere contract, it is a record of rights 
made by a public servant ; and, therefore, without attestation or execu- 
tion by the proprietors of the momah, it is entitled to weight as evidence 
of village cnstoxo. 2 N, W. P. 896. 

WtTNB88S8. 

1055. Witnesses are to be weighed, not numbered. 8 W. 267. 

1050. The principle that a p^^intiff is bound to prodace the best evi- 
dence in his power was held not to justify a Judge in omitting to consi- 
der the weight and legal effect of the remaining witnesses, where plaitt- 
tiS had failed to produce the most important witness. 14 W. K. 482. 

1067. Every party to a suit is entitled to have all the witnesses 
whom he desires to call and is ready at the trial to produce heard by 
Mie Court, whatever opinion the Court may form by antio^tion as to 
tile probable vidue of the evidence when it shall be given, e W« B* 

WlTHiaSlB (Abooon^ 

On application being made under neCtions 168, and 169 Act 
Tin of 1859, the Court, if satisfied ( aa it ie bodnd to nblisly . Bself 



wirsftat (Atrsnsyuict of). 141 

ilie wtioesa hM absootidod^ imdcaiifioi be brooglil before il| end elib 
me to mAtemlitj of the wtttites, ongbi eol to refttee Ibe epplioetion^ 
enleea it eoM that the afipticiuit has akitKl In or coofiifed at the absootul* 
jog of the witness^ or has oUterwtse pladnl himiielf to siitA a position that 
it would be ineqiritabie to grant it. 1 W. U« 26« 

WITHSBB (Adferoe Teetiniotty of)« 

A party who calls a witness to give testimony on his be- 
half to prove the execution of a document ) in not necessarily 

bound by the evidenoe which that witneas givies ; but if such evidettoe 
is at variance with the truth of his case (c. if the witness swears 
that the document was not executed amt has the means of knowing the 
fact ) it throws such a suspicion upon the case as ti> render the olearesi 
testitnony necessary before its truth can be established* 10 W. K. 489. 

WXTIfBSS (Application for Summons to). 

1060. If a party applies for stitomona to witnesses so late that he 
cannot bring the witnesses on the day of heariug, is still rettiains in the 
discrotiou uf the Court to decide whotlier or no the case should be ad- 
journed. 

A Moonsiff is bound under tlio Procedtiro Code to issue summons to 
witnesses when asked for. 24 W. U. 290. 

WITNESS (Attondanoe of). 

1061. No reasonable application to compel the attendance of im- 
portant witnesses should rejected without good and suRLcteat oanse. 

W. R. Act X, 160. 

1062. A Civil Court has no power to bind witnesseas by recognisan- 
cm to attend to give evidence on a future day. 

A verbal order of the Court to witnesses requiring them to attend on 
aftttureday would not justify the issuing of a warrant for the apprehen- 
eton of such witnesses in case they failed to attend in obedience to sudi 
verbal order. 6 M. H* B. 132. 

IOCS. When witnesses do not appear after service of summons^ it im 
the duty of the party requiring their evidence, and not of the Conrt^ t<y 
move for further monswren to bo taken to secure their attendance ; and 
when a oommision is issued for Ute oxamination of witnesses ; the Court 
mvast be moved to wait for the return. 11 W. 11. 

1064. A Court acts illegally in directing a party^ witbont cause to 
re-issue summons for the attendance of his witnesses^ instead of enforcing 
their attendanco by attachment and fine wbra ihw puriy requirio|( their 
evidence, has done every thing in his p<iWor by tsauja. o( auittiu^ ^” 
tbeu by deposing UUbatutk, &c., as required by llPW of 

e{ attadunent 3 W« 22. 



wiTHtot {tiMtipmtrt o^. 


P. VI. 


Where sn Attesting witnew nnablo write end eitlier nudees 
or h«« hie uaoiu writtou fur liiiu in » dvud, tlie aatinfiwtiiry or 
Ktylo ol.*-;(fi|uut/Vli pi ^ nUtwtetiioB oimuot jnmiidiite tlie 
W. K. S. N. 187. 

' r 

WITNESS (dftim of-to privilege from Amst) 

106C. Wtierc a witncHH waa arroKied in execution of a decree, and the 
iiiKier wliich thuiiiTCHl had fjiken placo shewed the nbaetice 
, of a jidii belief on hia part that hin attendance at Court w»« re* 
for the piirpoKO of ffiving evideiioo in tlie caae in winch he had 

3in Hubpriniaed, the Cfiurt refused to allow his claim to privilege from 
enrciltr ) 4r Ij« U. App. 13.' 

WITNBS8 ( Contradiction of*-on collateral Queetions V 

1067. limiting the right to cal! pvidenco to contradict 

Oil C<d1ateral (jnCHtfoiiA oxcludort idl evidence of faCta which arc iiicap- 

e of affording any renHonalile prcHiimptiou <»r infm*once as to the prin- 
cipal matter in diKpaie ; the tent being whetlier the' fart is otie whidh 
the party proponing to cimtnnlict wnuld have been allowed hitnself to 

ill ovidaiuiix fi;B, 11. it. O. J, 

WITNiDSS (Orodibllity Of). 

1008. The credibility of witnesses is a mat ter altogether for the Court 
of first instance and tho Court wliich hears a n^giilar appeal ; and if these 
"Courts at*e satisfied that the w?tiiess<^s are nf*t to be lielieved, tliero dc- 
oifiton oiinnot be aet aside by the High Court, even though upon *a gt»ne- 
ral view of tho case it should think that if it had- tried the ease • origi- 
n^Iyi if might havo c^uiio to li dlfforont conclutiioii. 10 W. U. 3C5. 

Where credit lias been given to witnewea by the Codft of fiiwt 
bofoi’q which they havo been examined, tlie Appellate Court 
m not at b^cHy^W itay tliat it disbelieves them without etatiiig 

^ witness "being a servant or dependent 
.01 Uie plaiiitin, duos uot of itself diiieutitle him to credit. Id W. U. 23. 

1071. A Judge was held to havo done wrong in throwing out the evi* 

miiipe of witnesaea tendered by tho defendant in a civil action merety 
because they had been found untrustworthy when ei^ii^uiiuod with refe^ 
once to a charge of breach of trust against the same defendant in a An* 
R. 22G. * . 

1072, ^Vliero two witnesses identified some of 

M hantig tmu prestsnt at the plunder, imd tb^ defendants did not think 
ftt to avail themselves of the opportunity they had of ©xculpatuig 
meuiseives by thme t>wn evidence fruni t)ta oiiarg^ agai|ist 
it was held that their reluctmioe to **]pv© evidence * 




tftvelfifigf Mili# tike two 13 

It. W, R 

1073. Where wi>nef»'»e» whf> were not tnef^lr OpioKWl iipoit 

en isohited fivct in the miis#', hnt e^tne iiit<» ('o«rt to provo the ml 
Citm made by the pUJiitiffs, ami that a Very apeeml case, are ahown 
have come to prore a ca^^e fnU#* in Jta iiuiteriHl featim^a, mtich relie 
cannot bo pl iced on tlnnr evidence iu« ti» any |>articutar queatiosiB in 
Cause. 18 W. R, P. C, o23. 

. + 

1U74. The Privy Council referrinj;^ to the ^enondity of tb^ Principal 
Suthior AineenV ohnorvnliQiiK liM certain witnCHHO?* hwviiigf etfi* 

deuce in «»ther case'*, observed that, thoiiij^li it wan a f»bj 

to a rnan^a Wedit ttnit he waH ii profo.’iHifnml witness, yet tit Ktati 
ly and ^efieridly that a witnes** had jLi^iveii evidioice in otlier 

lH*cnnie unworthy of credit, couHl only tend to inere^w^e tlio 
on of reMpectnbie persona come into i'onrt 
which wiia iuie of the whuhI evnls of India. 18 VV. H, 0. 

10 75. For the Lower ApjU'n.nfe Court to discrtslit witnossea merely 
for ^enend t*casonH not affecting the jmrticMdar rreilit of any individtinl do* 
, Is to commit an ens>r of law, which can be the Huhject of a 
‘hI. 24\V.H. i.'il. 


WITNB88 (Duty of Judge a« to). 


10 

fvre 


70. A Jndtre should s4'e tlmf the evide*neo of witnesses a(‘tnaUy l>e- 
liiia iai profierly taken and rhor^ni^ldy Hifted. 5 W, R. 34. 

* 

1077. It ia U'lt right for tlio lower Coort b* wdect five out of twenty 
yritpejirea Icudmod bn* exaininutioio Jt is the bnniifien dnty of the Judge 
to rt‘(*eive ail the evideiiee tendered, unlcKK the ohjf'ci: of atinimotitfig a 
large numiRO* nf witi»es>eM clearly appeMrs to la; (o impf^ie the adjudit'a* 
lion of the case, or otherwise to <»b'»truct the ends of justice. C B, L, 
H. App. lO. 

if K 

. IL . 

WITNSSB ( Kaimity between one party and hia opponent’ll). 


1078. A Judge CfuHiot rchisof^^ndy upon H»c evidence of wirn 
pr<Klm*ed by one party, merely heeaiise the other fiarty saya from b 
hand that he and the witnesaus are not on gixal tonns. 17 W. 11. 

WlTHttS (Bvidenoe of one). 


1073. TTie evidemoe of ptio witness if Indicml, in auibcient 
ing to the law of this connirv t«> establish any factb) whtolt the 

10 W. H, iJO. 


The evidence of ope witness^ if reliable^ ia aqlBpienl to pwt0 
feet. H W. 


lOSL There ia no law which preventH a C<mrt from fitidiug a 
^ {aol^ii^ ainefUitutg iehigh treoaost or any oUmu* oiTimciv 



IM wmsw P. YI. 

Uid dawn in t&a Bvidenee itiA, even on tiieteidiinony of a single 
witnm, if believed bj the Court. 18 W. K. 341. 

Mtenrnue nB«.w.«r.«»4.v« 0f i 

1982. As Ik ffonera] rale all the witneesea, hronglifc frirward by a 
parly oogbt lo be exatniued. But when an objection is made in special 
appeal that the Judge below has otniMed to examine certain wit- 
nesses^ it ought to lie shown Hint the evidence of those wituesses would 
have been tnaierial to the case. G W. it. 324. 

1083. A Court ought not to reject any witnesses in attendance whom 
the parties wish to call. 0 W. It. Act X. 83. 

1084. It is not the business of a Court to determine what witnesses 
shall be exainineil. Tlio parties inuMt select their own wilnesses ainl 
call a|Hin the Court to examine such of them as they may offer forex- 
amiuatum ; and it is their own fault if they do not take the necessary 
stupa to have ilia witnesses examined or to coiniieH them to be present 
for exafutnstioii at the pro{>er time* G W. H. 231, 232. 

The plaintiff ofit having shown any honajule intention to ex« 
amine as witncMses two of the purtien to the suit, and not having com • 
piatfted of the refusal of the Court hidow to adtl them to tlie list of 
wiitiesses until the nrgnmenta on the np)H.^al were concluded and deoisioti 
WHS aliout to lie given, the High Court declined to allow the plaintiff to 
put in fresh eviilunoe at such a stage of the proceedings. G W. U. 213. 

1086. If the Court, when specially prayed to take the evidence of a 
witness, refuses without gooa reason to do so, the party C4illing the 
witness has ground for complaint. But the Court is not bound toexa- 
niitie a person as a witness merely because he has been samnioued and 

in attendance. 2 W, K. IGG. % 

1087. A lower Court was held to be justified in rejecting a prayer by 
a plaintiff for the examination of witnesse.s after his case hi^ b^n closed 
and defendant’s case had almost come to a termination. 14 W. K. 493. 

1088. A party to a suit is not bonnd to go into the enemy’s camp 
examttio wituesses who come tbeiefixim. 14 W. B. 

WmnSBS ( Aepenaea of). 

1089. Where there was no proof that a deiaulting witneas’a ezpensea 
were not tendered to him by the party at whose iustiince he was sum- 
moned, the Court on appeal deolitied to order that witoesa’a evidence to 
be taken or to take it theinsolvea. 18 W. U. 17. 

People of rank and wealth, when sammoned as wit nea a oe to 
a distance fi*om their place of residence, are entitled to tmveliuig and 
other expenses suitable to their circumstaitoea. 19. W. B. 78. 

WXTraS8( Farther). 

1091. It is in the disorelion of a Court of first mstance, after the 



witKm {mmkv to mMtxt)* 14 C 

fit^fitilTs enae in ehm^, to ullow littii to call farUier witncMOi. Tbam ia 
no riglit of i»|iecial appc^ upon that poitit. 12 W, ft* 452, 

1092. Where the fimt Court declared iUelf to be tai i a tod wtUi lb# 
evtdeeoe of one witueaa atid dkl not think it tieoeaearj to exaintne far* 
ther witnenRee whom tlie pUintiff aildnoe«t» it wan held timt if the Ia>wer 
Appellate Court wnn not tmtiafied wiUt tlie o?idetioe of that me wilnetMiy 
itahoiild hare given plattitiff an opportunitv of exataining tba other 
witnesaea. 20 W. R. 203. 

WITNBSS (Present at the aenrioe of eummona ). 

1093. The witnoaaea present at the aervtoe of a anmmofia cannot be 
termed ttee^indury, but are the best evidence of Uie service of 

W. a. S. N. 3t. 


WimBSS ( Proclamation against absent). 

1094. A Court ia not bound to issue a proclitnuition 
witnesses iu a case where it was not satisOtnl that the wit nesses 
innterial or that they had really absconded to avoid aitetidatii*e« 9. W« 
li. 


WITirXSS ( Rsonsant). 

1095. A Court should not refuse* in the application of a party, to 
compel theattemUiioe of hts rccuMHiit witnesses, being maierial 
by attaching their property. 3 W. R. 97* 

wrrifXSS ( Re-Xaamlnationof), 


1090. A re-exainifistion of witnesses and taking a fresh evidence 
held not necessary in the prcHcnt suit, the rt'wml of the funner snit in 
which the same p)int was at issue betwf»eit the siittie parties baring, 
bv consent of partiesi become the record in the present suit. 1 W. K. 
310. 


1097. Five suits having been brought to recover a balance of ac* 
counts from defimdanta, who were allegei to be partners f»f a traflin^ 
conc*ern and as such liable, certain witnesscH were examined in four o 
the cases in which the plaintiff in one of the suits was not a party, and 
at his request the evidence taken in those cases was allow<*d to be used 
as evidence in his case and then tho witnestam were dischargeil. Two 
days after this he applied to have tho witnesses re*exaiitine«lt giving tu> 
son for his applicatiun, whicli was refuseil : Ueld that tlie relusal 
( justified in tiie absence of any new reason for the re-examitiatiou. 
W. R. 


wrnfBSS (ftefbealto examine). 

1098. A Lower Appellate Conrt does riglit in refusing to somnion 
witnesses whom the first Court Was neitlier asked to hear, nor reftnMfd to 
bear. 1 1 W. It. 289. 

1099. The fact of a witness not having been muned in ilie platuliff’t 



'.Vf. 


litti «l ivitnmieM, ia w) ipviind iot' refamng to exMuiao bina Wh9« 
dttced. I2W.U. ' 

If n JutiiV cMe i« nnt t^lowed, he htw a ngfct to his 

3H siifTifiioneti niiA to ijpefc liii npjvirtfirtity off proddcfnjf them if he 

mn dene iii tifne. When? sudi right wah refu^Mi^ s defendmifr ht the 
first Ooerft, sttfl his ohjertion on that'HOore wnw not noticed hj the Lower 
A ppeMste Ofmrt; the High Oonrt, in speeial appeali remamkd the case 
fur afresh hearing. 22 W. 11. 2^ ' 


1101* Tn a suit for possession of zominaary ana of other estates claim-' 
ed as sfm and heir of the deceaHt^j zotniiwinr, the defendants denied the 
tide of the plaintiff, alleging, that he was a apiiinons atid aiippf>sitionH 
child, and tendered fifty eight witnesses to prove that fact ; the iSillnh 
Court having takoii tho d(»poMiti<»nM of thirty of these witnesses, re- 
fused to |wrmit the remaining twentv-oight to be examined, on 
ground, that being to prove the farts dejMised to by these alreafly exa- 
mine<l, it was unneceHsary to take their depcHitK)ns, and, nltiinatidy, de- 
#id^d in favour of tht? plaintiff : tho dofemlants appealed to the Sadder 
Conrt which refused to rxiimine the witnesses re}ec{(*d by the Zillah, 
aiul affirmed tin? decree of the ('onrt. On appeal to Her Majesty in ( M>iin* 
cll the Judicial Cennmittee reinittt*d tho en^e back to the Rtuldcr (hmrt, 
being of gpini«»n, that tin* refusal by that ('gurt to mlmit tho oxamirta- 
tion of Uh? wifneHS(*s tcnderetl, was irregular ami that no decision cotiM 
Como to upon the merits umler such circumstances. 2 M. I. A. 424. 


^Rosiding beyond the British Territories 

1102. Where the application of a party to a sfn’t to have the evddpnre 
of witnesses, residing beyond the Hritish ti*rritories, tnk(*u under a com- 
mission, faile<l owing to cironnistanct\s btjyond his control, a snbse<j 
applioation t«> have ollu*r witneM'ies examined witlun the Brititih 
rituries ought to have been complied with, 8 W, U, 448. 


WITI7XSS ( Seoandary). 

1103. A person who swears that bo w'as present at the execat ion of 
an instrument, is not a stM'oudary \vitnu«iei merely bccmise he was ngta 
Hubscribing witness. 18 VV, U. 24o. 


WITNESS ( Subscribing;. 

1104. Inn suit for po»«e«a»on the feet of plnintiff having boon a anb- 
aertbing wituesH tt> a (Hgtah which is S4»t up f>y tlie defendant is wot cou- 
' dvu against the former. 14 W. R. 293, 

WITNESS (Suit for demegoa 

H05. Witnesses cannot 1>o sued for damages in respect of evidence 
’by tl»#m in a judicial prt>cew!ing. If tficir ovid<*nce be fnis**, they 

tl be pmctHnloil agjiiu^t by an iudictineut for |Hn*jury. 11 B. L. 
K. l\C. 321 . « I J ^ 



U7 


WVrHKM (To Dewl;. 

1 106. Even whefa Uio witness to a Am d vt sal# are alive, their toat> 
motty 18 ifut Uieouiy evidence by which it can be e8iafaUehed« It may be 
eetabitohed by any other evidence* 2^ W. H* 29S. 

1 107. The fact o! a party pHttaiig his name as a witness to his 
brother's Rignsturo to a deed cMniveyiag the whole of certain 
projierty was held to be evidonce agniimt such party eillier that the 
wh<»le |*ro[>erty did behmg to his brother or that ho was acquiescing 
in his brother's act of selling the whuie. 10 W. 11. 

WlTliSSS (To X>ooument;. 

1108. Tlie Evidence Act does not require the writer of a docu- 
ment to bo examined as a w'ituesK ; nor docs section 67 of that Act 
rt^qni re tlio subscribing witaosbcs to a document to bo produced. 21 
W. ll* 429. 



